Indiana Contempt Procedure

Contact: Amanda Wishin; email: amanda.wishin@courts.in.gov

Direct Criminal Contempt -Ind. Code § 34-47-2

Characteristics

= Behavior occurs within the presence of the court.’
= Judge witnesses behavior first-hand.
= Conduct:

= Behavior disrupts proceedings; or

= Witness refuses to take an oath or testifies in a demeaning or disruptive manner unless
refusal is based upon privilege.?

» Intimidating, threatening, assaulting, or attempting to influence a witness.

Procedures

= Judge should deal with contempt behavior immediately and summarily.

= Proceedings are commenced by and before judge who witnessed contemptuous behavior.?

= Sanctions can occur at later time as long as judge is able to maintain authority and dignity of
court.*

= Make a record:

= Specifically, describe the conduct witnessed.

= Specifically describe the disruption to court proceedings caused by the conduct (to
establish necessity of immediate action).

= Allow contemnor to explain any extenuating circumstances that may justify the
contemptuous behavior.

= Entry of judgment:

=  Proof beyond reasonable doubt not required.®

= Punishment: reasonable determinate sentence or fine (without jury trial or waiver, 180-
day maximum).®

= Produce written record of proceeding signed by judge:

= Judges statement of individual's conduct;

= Individual's answer or explanation;
= Affidavits of others who witnessed events; and
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= Entry of judgment.

Indirect Criminal Contempt -Ind. Code § 34-47-3

Best practice: If questioning whether the direct or indirect procedure should be used,
err on the side of caution, and use the indirect procedure.

Characteristics

= Willfulness
= Deliberate intention to either’:

= Disobey or interfere with process of lawful order
» Influencing, intimidating, or injuring a witness, or
= Providing a false or inaccurate report of a case.®

= Conduct occurs outside judge’s presence, or judge’s knowledge of incident is not first-hand or
immediate.®

Procedures

= New, separate cause of action (MC).

= Action is prosecuted in name of State.™®
= Rule to Show Cause is required.

= Requires appointment of special judge."
= Due Process Requirements:

= Service of Rule to Show Cause and Order to Appear;'?

= Representation by Counsel;'

= Rights advisement;

=  When indigent, court-appointed counsel;

= A sentence exceeding six months invokes the right to trial by jury.™

= Standard of proof: The evidence must show that contemnor acted with willful and intentional
disobedience.™
= Defendant - Ind. Code § 34-47-3-6

= Defendant is required to answer Rule to Show Cause.
= |f defendant fails to appear or refuses to answer, trial court may proceed to attach and
punish defendant for contempt.

= Defenses:

* Inadequate notice as to facts constituting contempt.’®
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= Inability to obey (burden of proof is on defendant).”
= Inability to pay (burden of proof in on defendant).®

= Sanctions:

= Fing;

= Imprisonment;’

=  Fine and imprisonment;

= Reasonable sanction at the judge’s discretion.

Civil Contempt -Ind. Code § 34-47-3

Characteristics

= Intentional act or omission that violates the terms of a court order made for the benefit of the
opposing party.

= The offense is made against the opposing party, not against the dignity of the court.

= The objective is to coerce contemnor into compliance.

Procedure

=  Filed in the same civil matter out of which it arises.?
= Initiated by verified motion.

= Motion must specifically identify the command or prohibition language in the trial court's
order that is alleged to be violated.?®

= Motion must specifically describe behavior that violates the court’s order.

= Motion must be accompanied by affidavits of aggrieved person (if facts are not stated in
verified motion) and witnesses to the behavior, if applicable.?’

= Due Process rights:

= Service of Rule to Show Cause and Order to Appear

= Ind. Code § 34-47-3-5 lists requirement for Rule to Show Cause

= Contemnor should be ordered to appear rather than noticed to appear.

= Court does not have jurisdiction over matter until proper service is established.
= Right to counsel

T Multiple acts of contempt that form a single contemptuous episode should receive a single
punishment of not more than six months, unless there is a jury trial. Mockbee v. State, 80 N.E.3d 917,
923 (Ind. Ct. App. 2017)

courts.IN.gov Updated 1/1/2024


https://advance.lexis.com/api/document/collection/cases/id/5P27-RJG1-F04G-50P1-00000-00?page=923&reporter=5093&cite=80%20N.E.3d%20917&context=1000516&icsfeatureid=1517130
https://advance.lexis.com/api/document/collection/cases/id/5P27-RJG1-F04G-50P1-00000-00?page=923&reporter=5093&cite=80%20N.E.3d%20917&context=1000516&icsfeatureid=1517130

= Advisement of right
= Appointment of counsel when defendant is indigent:

= Required when possibility of incarceration exists.?
= When physical liberty is not at stake, case by case determination.?

= Remedy

= No punitive remedy — Imprisonment is appropriate only when it is clearly coercive to
compel compliance.?

= Imprisonment order must specify that jail term ceases when contemnor complies with
order.

= Order cannot anticipate future contempt.?®

= Order cannot punish for past contempt.2¢

= Award of attorney fees and damages are recoverable if related to the damage suffered by
moving party.?’

= Damage award must be supported by evidence.?®

Witness - Failure to Appear for Testimony Ind. Code § 34-47-1 & Trial Rule 45(F)

Characteristics

= Witness fails to appear in court on the date and time given in the notice to appear.

=  Proof of personal service of subpoena either by sheriff's return or by affidavit of person who
completed service.

= Note: prepayment of witness fees may be required if witness is required to appear in county
outside his/her county of residence.

Procedure

= Evidence that witness was personally served with subpoena is required, copy service is not
sufficient:

= Sheriff's return following service by sheriff; or
= Affidavit of person who completed service.

= A court may proceed against a person who fails to appear as a witness for contempt of court as
though Ind. Code § 34-47-2 (direct contempt) and Ind. Code § 34-47-3 (indirect contempt) were
not in force.?
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Best Practices

= Before ordering attachment, the court should inquire as to whether anyone has information that
might justify the witness’ non-appearance.

= As an alternative to attachment, the court can continue the trial or hearing and issue a Rule to
Show Cause using the indirect contempt procedure.
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