Filed: 9/25/2023 9:44 AM

INTHE

INDIANA SUPREME COURT

No. 22A-M1-2910

ANGELAY. SMITH
Appellant-Intervenor,
and
DYLAN WILLIAMS AND $11,180 IN
UNITED STATES CURRENCY,
Appellant-Respondent,

U.

STATE OF INDIANA,
Appellee-Petitioner.

Appeal from the Marion County
Superior Court,

No. 49D03-2009-MI-33278,

The Honorable Gary Miller, Judge.

RESPONSE TO TRANSFER

THEODORE E. ROKITA
Indiana Attorney General
Attorney No. 18857-49

JUSTIN F. ROEBEL
Supervising Deputy Attorney General
Attorney No. 23725-49

OFFICE OF INDIANA ATTORNEY
GENERAL TODD ROKITA

Indiana Government Center South

302 West Washington Street, Fifth Floor
Indianapolis, Indiana 46204-2770
Telephone: (317) 232-7635
Justin.Roebel@atg.in.gov

Counsel for Appellee



Response to Petition to Transfer
State of Indiana

TABLE OF CONTENTS
Table of AUtROTIEIES .....uuiiiiiiiiiiii e e e
Argument:
Further review on transfer is not warranted ..........ccoooeeviiiiiiiiiiiniiiiiiiiieeee e,
COMCIUSION 1.ttt e e e e e e ettt e e e e e e e e neneeeeee

Gl ICATE OF SOIVICE. .. e e e



Response to Petition to Transfer
State of Indiana

TABLE OF AUTHORITIES

Cases

Reiswerg v. Statom, 926 N.E.2d 26 (Ind. 2010) ......cvueeiiiiiiiieeeiiiieeeeeeeeeeeeeeee e 5

Smith, Williams, and $11,120 v. State, No. 22A-MI1-2910, slip op (Ind. Ct. App. July
D 02 ) TSR 5,6

Wurster v. State, 715 N.E.2d 341 (Ind. 1999) ...oouuniiiieeieeee e 5

Statutes

INd. Code §34-24-1-3(€) ..cceeeereeiiiiieeeeeeeeee et e ettt e e e e e e e e e e e e e e e e e e e eaaaaaaaaeeaas 6

Other Authorities

Ind. Appellate Rule 57(H).......ouuuieeeeiiiiiiecieeee ettt 4


https://a.next.westlaw.com/Link/Document/FullText?cite=926+N.E.2d+26
https://a.next.westlaw.com/Link/Document/FullText?cite=715+N.E.2d+341

Response to Petition to Transfer
State of Indiana

Transfer is not merited because the Court of Appeals properly rejected
Intervenor Angela Smith’s claim to the forfeited property. She failed to show that
she 1s the owner of the property with a stake in the outcome of this forfeiture action.
Her claim was farfetched and unsubstantiated. The State did not somehow waive
any challenge to her claim below. Instead, her interest was contested at the
forfeiture hearing and rejected.

ARGUMENT
Further review on transfer is not warranted.

Intervenor Smith seeks transfer asking this Court to find that the forfeiture
of $11,180 was improper and that the State somehow waived its opportunity to
challenge her claim to the currency. At the outset, the State observes that the
questions presented raise no Indiana Appellate Rule 57(H) reason to grant transfer.
Intervenor Smith claims the Court of Appeals’ opinion “conflicts with controlling
precedent and significantly departs from accepted law and practice” (Transfer Pet.
5). But her arguments identify no conflict or departure. Intervenor Smith is asking
for error correction under the specific circumstances of this case and possession of
the money simply because she is “the only claimant who filed an answer” (Transfer
Pet. 14).

The transfer petition does not even address the merits of the Court of
Appeals’ central finding affirming that Intervenor Smith failed to establish her
claim to the money. Instead, the petition argues for the first time that the State (a)

waived its opportunity to challenge her ownership of the property and (b) agreed
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that she owned the property (Transfer Pet. 13-14). See Smith, Williams, and
$11,120 v. State, No. 22A-MI-2910, slip op at 5-6 (Ind. Ct. App. July 24, 2023).
These new arguments should be found to be waived because a party may not raise a
new issue for the first time in a petition to transfer. Reiswerg v. Statom, 926 N.E.2d
26, 30 n.3 (Ind. 2010); Wurster v. State, 715 N.E.2d 341, 345 n. 4 (Ind. 1999).

But whether viewed as a “standing” issue or simply whether Intervenor
Smith met her burden to establish a claim in the forfeiture court, her ownership
was the central issue at the forfeiture hearing and was never conceded by the State.
After the State presented its forfeiture case, Intervenor Smith even acknowledged
that she had the burden to prove her claim:

I think at this point in time ordinarily it would be appropriate for me

to move request the Court find the State hasn’t met their burden. This

1s a little unique in that I have an Intervenor. I think that she has to

testify to show her standing for the money. So, rather than make that

Motion I think I’'m just going to call [Intervenor Smith], if that’s okay?

(Tr. 17).

The State also specifically challenged Intervenor Smith’s claim. The State
argued the claim was “dubious” and simply “doesn’t make sense” (Tr. 33-34). The
State observed that the core of her claim was that there are only “two people in the
world that know the source of that money, [the possessor] Mr. Williams and
[Intervenor] Ms. Smith” and that she should be awarded the money without any
evidence from Williams (Tr. 32-33). The State also proactively presented evidence

that Williams was asked about the source of the money at the time of his arrest for

drug offenses and did not mention Intervenor Smith (Tr. 12). Moreover, the State
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did not concede that the money was Intervenor Smith’s—as she claims in the
Petition to Transfer—but instead argued strenuously that her claim to be the owner
was not believable (Tr. 33-34). The trial court reasonably rejected Intervenor
Smith’s claim for the money because it was entirely circumstantial, weak, and
unsupported by the person found in possession of the money.

Finally, Intervenor Smith spends much of her petition challenging the Court
of Appeals’ choice not to address the merits of the forfeiture order. Intervenor
Smith claims the validity of the forfeiture to be a necessary, threshold inquiry
(Trans. Pet. 11). But there was no need to address the merits of the forfeiture
where there is no valid claimant.! See Smith, slip op. at 5-6. As explained in the
Brief of the Appellee, the State recognizes the forfeiture statutes do not directly
address what occurs if the State should fail to meet its burden at an evidentiary
hearing, but no owner is identified (Appellant Br. 10-11). But there is a statutory
mechanism for default forfeiture to the State where “there is no answer on file”
within “the time allotted for an answer.” Ind. Code § 34-24-1-3(e). Intervenor
Smith’s argument seeks to change the statutory default to create an entitlement for
anyone voicing a claim to property without regard to whether there is any basis for
the claim. There is no statutory warrant for that result, and her new rule would
encourage circumstances—as might well be occurring here—where a third party

makes a claim without any involvement from the person found in possession of the

1 In any event, however, the State’s merits brief shows that sufficient evidence was
presented to support the forfeiture order (Appellee Br. 11-14).
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property because the possessor’s prior admissions would invalidate both the
possessor and intervenor’s claim. An invalid, intervening claim should not be able
to thwart forfeiture actions. The Court of Appeals’ decision avoids that result and
should stand.
CONCLUSION
This Court should deny the petition to transfer.
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