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1:32 o' clock p. m
May 12, 2021

CHAl RVAN GARD: Ckay. |I'mgoing to
call the Environnental Rules Board via Zoomto

order, May 12th, 2021, 1:30 p.m W have a

quorum so -- but we still have to call the roll.
This is the rul es when you use -- use electronic
t hi ngs.

Ryan, do you want to go ahead and refresh
everyone? | think nost people know the rul es of
this and how to navigate the system but do you
want to update and refresh our nmenory?

MR CLEM Sure, yeah, happy to do
so. Thank you, Madam Chair.

And t hanks, everyone, for joining us
today. M nane's Ryan U em Director of Com --
so, we wll be taking questions and comments from
the public at today's neeting. |If you have a
question or have a technical issue during the
presentation, please use the raised hand or chat
feature on Zoom

And to access those features, at the top

or bottom of your screen, dependi ng on your
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device -- a nenu, and in that nenu you'll see an
i con, which you can click on to -- box. You
should al so see the raised hand option there as
well, so please utilize either of these, the

rai sed hand or the chat feature, if you have any
questions or conmments, and you'll be called upon
at the appropriate tine.

For those joining us by phone, if you have
a question or comment, you can al so raise your
hand by pressing star nine, and we will call on
you at the appropriate tine, and when call ed
upon, you'll need to unnute your phone by
pressi ng star si X.

For everyone in today's neeting, please
identify yourself when speaking, and al so pl ease
remenber to nmute your |ine when you are not
speaking. |If any nenbers of the nedia have
joined us today, please utilize the chat feature
or e-mail nmedia@demin.gov if you have any
questions. This neeting is being recorded and
w il be posted on IDEMs Wb site in the next day
or two.

And so, with that, I'lIl turn it back over
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to you, Chai rwoman Gard.

CHAI RVAN GARD: Ckay. Thank you so
nmuch, Ryan.

" mgoing to call the roll.
Ms. Collier?

MS. COLLIER  Here.

CHAI RVAN GARD: M. Davi dson?

MR DAVI DSON: Her e.

CHAI RVAN GARD: M. Horn?

MR HORN: Present.

CHAl RVAN GARD: M. Bortner.

MR, BORTNER Her e.

CHAI RVAN GARD: Dr. Al exandrovich?

(No response.)
CHAl RVAN GARD: Joanne?
(No response.)

CHAI RVAN GARD: You're here. | can't
hear you. You're on nute.

DR. ALEXANDROVI CH:  Yeah; sorry about
that. Here, here, here.

CHAl RVAN GARD: M. Seger?

MR SECER: Her e.

CHAI RVAN GARD: And he's proxy for
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Kati e Nel son.
M. Rul on?
(No response.)

CHAI RVAN GARD: He's probably

farm ng.
M. Wasky?

MR WASKY: |'m here.

CHAl RVAN GARD: M. Schul er?

MR SCHULER: Her e.

CHAl RVAN GARD: M. G| son?

MR G LSON: Here.

CHAl RVAN GARD: M. G een?

MR GREEN: Here.

CHAl RVAN GARD: Dr. Nieniec?

MR N EM EC Her e.

CHAl RVAN GARD: M. Etzler?

MR ETZLER Her e.

CHAl RMVAN GARD: Comm Pigott?

COW PI GOIT: Here.

CHAI RMAN GARD:  And |' m Beverly Gard,
Board Chair. | think this is the nost that we

have had at a neeting in a very long tine, so

t hank you all very nuch.
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Qur first order of business today is
approval of the summary of the mnutes fromthe
February the 10th, 2021 Board neeting. Are there
any additions or corrections to the m nutes as
di stributed -- or as presented?

MR ETZLER Chairnman Gard, | have a
correction to nake.

CHAI RVAN GARD: Ckay.

MR ETZLER: Under no. 2, the
Hazar dous Waste Fi nancial Assurance, it says that
| both made the notion and seconded the notion to
adopt .

CHAl RVAN GARD:  Ckay.

MR ETZLER: | don't think that's
al | oned under Robert's Rul es.

CHAI RVAN GARD: | don't either, so
whi ch did you do?

MR ETZLER | think |I noved, but I
have no i dea who was the second.

CHAI RMAN GARD: Does anybody
r emenber ?

MR DAVI DSON: No, ma' am

CHAI RVAN GARD: How do we deal with
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that in the corrections; just say, "Nobody
remenbers"?

MS. KI NG | can speak to that,
partially. W've actually talked to the -- we've
tried to talk to the Attorney CGeneral's Ofice
about this, and we have yet to get sort of a
definitive answer for sone reason, but here's ny
take on it: Basically we've relistened to the
audio, and it is unclear who made the notion in
t he audi o.

So, you know, this is clearly an error,
but the fact remains that we are not required
under law to use Robert's Rules of Order. It's
what we've always used for this Board as a way to
get the business done that's required under the
law. So, it's very clear what the notion was for
adopting the rul e as anended.

So, ny point in discussion with the
Attorney CGeneral's Ofice is as far as your --
what you need to | ook at for us to have an
approvable rule, this really shouldn't matter.
But we have sonme new peopl e over there who we

haven't really worked with. Unfortunately, ny
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old stalwart friend, Jim Jim Schm dt, has
retired. So, this would have been right up his
all ey.

But we -- so, we have to tal k about it
wth them |If they really want to push this, we
can always bring it back and redo for their
pur poses, but it's not required under the | aw, so
hopefully we'll be able to just have a
conversation with them and nove this through the
process.

So, unfortunately, Susanna tried again
this norning to get kind of a | ast-m nute answer,
and we weren't able to get that, so we'll figure
it out. It's -- so, if you guys don't renenber
who it was -- and, you know, who woul d renenber
t hose kinds of notions? -- we'll just -- we'll
see if we can get it through the way it is.

Because it's very clear that the Board
voted to do what it ultimately wanted to do
wthin the transcript and everything else. So,

t hat should be sufficient, but if not, we'l]l
bring it back to the Board. So, I'll let you

know when | know sonet hi ng el se.
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CHAl RMVAN GARD: How do we -- how do
we word it in the mnutes, then; "Second unknown
or unclear"?

MS. KING | nmean basically we
could -- at this point, we can just -- we can
note that it's an error. W don't know what it
is at this point, so whether you want to anend
the mnutes to reflect that, any wordi ng you want
woul d be perfectly fine and we can do that. And
we can al so again discuss it for the record at
the foll ow ng neeting, so --

MR. NIEM EC. Excuse ne; this is Ted
Niemec. | just have a quick question: |Is it
necessary in our mnutes or summary to say who
noved and seconded? Because | know in many
organi zations it'll say that it was noved by
so-and-so and it was al so seconded, and we
know - -

M5. KING Inreality, it's not -- in
terms of what is required for us to put in
nmeeting summaries, there isn't -- you're right,
that's anot her aspect of it, wherein having

that -- we're required to provide themthe

10
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transcript of our neeting. It's required to be
recorded, so they could listen to it or read it.
| mean that's the thing: If youread it, it's
still not -- it's not clear fromthe recording.
We're fortunate to have the recordi ng of these
meetings, but the audio doesn't clarify it.

So, it isn't -- additionally, it isn't --
it's just what they're used to getting from us
and how they review our things. So, | think it's
really nmore of just having a discussion with sone
new fol ks over there and getting them acquai nt ed
W th our process, what's required under the | aw,
because we are -- you know, we're special, we're
different, so --

THE REPORTER: Nancy, this is Lindy.

M5. KING ~-- 1 really think we'll be
able to get it through. | don't think it's a
probl em

THE REPORTER: Nancy?

M5. KING  Yes.

THE REPORTER: Thi s is Lindy.

MS. KING Yes, Lindy.

THE REPORTER: To that point, it

11
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woul d be very helpful for ne if people would
identify thensel ves when they nobve or second,
because otherwi se, | just have to guess if |
can't tell their voice.

M5. KING Right, right. Gkay. A
point well taken, if we can all sort of remenber
totry to do that.

CHAl RVAN GARD: Ckay. Bill, would
you like to nmake a notion to stri ke your nane as
t he person that nmade the second and just say you
made the notion and it was seconded?

MR ETZLER | think that's a fine
way to put it in the revision to the m nutes.

MR NEMEC This is Ted N em ec.
second that notion.

CHAI RMVAN GARD: Ckay. Do we have to
call the roll for this?

M5. KING Yes, nma'am you do.

CHAl RVAN GARD:  Ckay.

Ms. Collier?

M5. COLLI ER  Yes.

CHAI RVAN GARD: M. Davi dson?

MR. DAVI DSON:  Yes.

12
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a vote here,

13

CHAI RVAN GARD: M. Horn?

MR HORN: Yes.

CHAl RVAN GARD: M. Bortner?
MR BORTNER:  Yes.

CHAI RVAN GARD: Dr. Al exandrovich?
DR. ALEXANDROVI CH:  Yes.

CHAl RVAN GARD: M. Seger?
MR SEGER:  Yes.

CHAI RVAN GARD: M. Wasky?
MR WASKY: Yes.

CHAl RVAN GARD: M. Schul er?
MR, SCHULER  Yes.

CHAI RVAN GARD: M. GIlson?
MR G LSON: Yes.

CHAl RVAN GARD: M. Green?
MR GREEN: Yes.

CHAI RVAN GARD: Dr. Niemec?
DR. NI EM EC.  Yes.

CHAI RVAN GARD: M. Etzler?
MR ETZLER  Yes.

CHAI RVAN GARD: Comm Pi gott?
COW PIGOTT: | don't know if | get

but if I did, it would be yes.
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CHAI RVAN GARD: | guess you are
nonvoting, aren't you?

COMW PIGOTT: Yeah, | think I'm
nonvot i ng.

CHAI RVAN GARD: Ckay. Beverly Gard,

yes. Let nme count. The notion passes 13 to O.

Thank you.
Well, that was just the anendnent, wasn't
it, Nancy?
MR N EM EC. Yes.
CHAl RMVAN GARD: Ckay. All in
favor -- well, is there a notion to accept the

amended m nutes as distri buted?

MR NEMEC This is Ted N em ec.
Yes, | nmake such a notion.

MR ETZLER: Bill Etzler, | second.

CHAI RVAN GARD: Ms. Collier?

M5. COLLI ER  Yes.

CHAI RVAN GARD: M. Davi dson?

MR DAVI DSON:  Yes.

CHAI RVAN GARD: M. Horn?

MR HORN: Yes.

CHAl RVAN GARD: M. Bortner?

14
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MR
CHAI
DR.
CHAI
MR
CHAI
MR
CHAI

CHAI
MR
CHAI
MR
CHAI
MR
CHAI
MR
CHAI

Chair votes aye.

15

BORTNER: Yes.
RVAN GARD: Dr. Al exandrovi ch?
AL EXANDROVI CH: Yes.

RVAN GARD: M. Seger?
SEGER:  Yes.

RVAN GARD: M. Wasky?
WASKY:  Yes.

RVAN GARD: M. Schul er?

(No response.)
RVAN GARD: M. Schul er?
SCHULER  Yes.
RVAN GARD: M. GIlson?
Q@ LSON:  Yes.

RVAN GARD: M. Geen?
GREEN: Yes.
RVAN GARD: Dr. Niem ec?

Nl EM EC.  Yes.
RVAN GARD: M. Etzler? The

The m nutes are approved as

anended, 13 to O.

Comm ssi oner, your report, please.

COMW PI GOTT: Thank you, Sen. Gard.

Five different things I want to talk
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about. | won't take too long on any of them but
first of all, you may wonder how we're doing
during the COVID pandemic. | reported last tine
we continue to issue our permts. W still do.
We're not behind on anything. W're still
conducti ng our inspections. W've ranped up
since the nunbers of COVI D cases have decreased.

It -- one area in particular I want to
hi ghlight is our water assessnent people. Qur
wat er assessnent people go out into rivers,
creeks and streans every year to get a sense of
what's going on in our waters, so that we can
report to you U S. EPA which waters are inpaired
and whi ch ones are healthy.

And our people were particularly
chal |l enged this year because of the
soci al -di stanci ng requirenments that are necessary
during this pandemc. W couldn't have a ful
vehi cl e of people traveling throughout the state,
and we have teans of people that go out and go
into our rivers, creeks and streans to detern ne
what the water quality is, like by sanpling fish

and taking water chem stry sanpl es and anal yzi ng

16
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t hose back at a | ab.

Because of the limtations, we could only
have two people to a car, which limted our
abilities in sone ways. But nonet hel ess, we were
able to acconplish all of the requirenents that
we have with U S. EPA in terns of our nonitoring
requi rements of waters, and I'mreally proud of
our staff for figuring out howto do that. And
so, | just wanted to give you an update on that,
and that's the COVI D updat e.

The second area | want to tal k about is
| egi sl ati ve session. W have just energed from
what | think our agency would call a pretty tough
| egi sl ati ve session. There were two bills in
particul ar that we were tracking, Senate
Bill 389, which was introduced by Sen. Garten
concerning wetlands. The program-- the bill
woul d have elimnated all state protected
wet | ands from any kind of regulatory i npact.

And that bill went through the Senate. It
went over to the House, where it was anended. |
want to give a big thanks to our staff that

wor ked hard to provide information that we were
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able to talk with legislators about. | want to
thank Sen. Gard for her editorial that talked
about the inportance of wetl ands, and believe
that all of those things nmade a big difference in
terms of what eventually got passed.

The agency was not pleased with the
| egislation at the end of it. It elimnates
protections over all Class | wetlands; it
significantly reduces protections in Cass |1
wet | ands; and reduces conpensatory mitigation
ratios in different areas and in the Lufeed
program

The | egi sl ation had new definitions for
cropland. It allowed for exenptions for certain
activities in farmand. It also establishes a
task force consisting of a chairperson, someone
fromDucks Unlimted, a Builders Association
representative, a representative of Accelerate
| ndi ana Municipalities, the Farm Bureau, the
Wiite River Alliance, |Indiana Society of Land
Surveyors, the Departnent of Environnental
Managenent, Purdue, the Kankakee Ri ver Basin

Comm ssion, and the St. Joe R ver Basin
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Comm ssi on.

Wiile we were | ess than satisfied with the
outcone of the bill, we recognize that it was
different fromthe bill that was introduced
initially and are pl eased that the protections
for Aass Il wetlands -- those are wetl ands that
are forested wetlands -- continue at the sane
rate that they were in the past.

W will participate in the task force. W
appreciate all of the work that's been done to
support our position and our ability to testify
and work with legislators to try to change the
| egislation. As is the case for every | aw t hat
goes through, we are tasked with inplenenting the
law, and we will do so despite our positions
regarding the law. And so, | wanted to say a big

shout - out and thank you to Sen. Gard for her --

her work on this bill, and to our staff.

| also want to tal k about Senate Bill 271.
That was a bill that the agency introduced, and
it contains several positions dif -- Senate
Bill 271 was what we might call an omi bus bill.

It's the bill that contains a variety of snall




© 00 ~N oo o b~ w N P

NONNN R R R R R R R R R R
w N P O W 0N o U~ W N P O

20

provi sions that typically are not of nmjor
consequence, but help the agency do its work nore
effectively.

And I'lIl tal k about some of the provision
necessary that bill. One is a provision
regarding tax credits or exenptions that
previously had to be filed with the Departnment of
Envi ronnment al Managenent for wastewater
equi pnent .

Those exenptions that -- the bill that we
asked to be introduced elimnated the provisions
under which a property owner nust mail a copy of
the exenption to our Departnent, and have the
Departnment neke a ruling on it. It elimnated
that partly because, in the past, the -- while
t hat was done, the |l aw read that any subm ssion,
if not reviewed wthin 120 days, was
aut omatically approved.

And for the nost part, we had no issues
and didn't -- we ended up not renew ng or
approvi ng those and they autonmatically were
granted. And so, that provision is renoved. The

Depart nent does not have to have a copy of those
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tax provisions. However, counties that are
interested in receiving our input regarding
what's submtted to them we're happy to help
wth. So, that's one of the provisions in the
| aw.
A second provision is one that we did not
I ntroduce, but was added to the | aw, and that
provi sion was requiring the Departnent of
Envi ronnent al Managenent to establish a state
permt programfor the inplenmentation of federal
regul ations for the disposal of coal conbustion
residuals in landfills and surface i npoundments.
Currently, the agency does review cl osure
pl ans for what we call CCR or coal conbustion
resi duals, and we do review those, but it was
U S EPA that was set to issue permts to
facilities that would stay open. The -- an
amendnment was added to the bill that would
require IDEMto apply to run that program as
opposed to U S. EPA. That's now a part of the
law, and we will be applying to U.S. EPA to
establish a permtting programfor coa

conbusti on resi dual s.
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One of the other provisions in Senate
Enroll ed Act 271 was an extension of a

requi rement that was in earlier |egislation for

the Environnental Rules Board to -- and the
Departnent -- to put together fee increase
proposals and for the Depart -- the Rul es Board

to vote on them by the end of 2022.

That requirenment was in Senate -- Public
Law 250-2019. It was passed in 2019 by the
CGeneral Assenbly to anmend the process in IC 13-16
concer ni ng adoption of environnental fees by the
Rul es Board, and it said that the Rul es Board
coul d consider and increase fees. It had a
one-tine increase in fees that had to be
concl uded by 2022.

W literally just public noticed
f ee-i ncrease- proposal rul enaki ngs for both Water
and Land, and we recognize that the tine frane
under the existing lawis too short in order for
the Rules Board to effectively consider these
rul es, and therefore, we asked for an extension
of that tinme frane to January 1, 2023, so that

the Rul es Board can consider the fee increase
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rules that are being proposed by the Departnent
of Environnmental Managenent. So, that's --
that's a rundown on the big provisions during the
| egi sl ati ve session that -- that we've

partici pated in.

Athird area | wanted to tal k about
briefly was just to give you an updat e.

Sen. Gard is also not only the -- she's doing
doubl e duty. She's not only serving as Chair of
t he Environnental Rul es Board, but she's al so
Chair of the VW Comm ttee.

And as you probably are aware, the VW
Conmttee was put together by the Governor to
consi der proposals that could be funded for the
expendi tures of noney that was given to the state
as a result of a settlenent with Vol kswagen for
its em ssions control device defeat nechani sns
that were in their vehicles, that the state was
given 41 mllion dollars, and Sen. Gard has | ed
the effort to consider proposals to spend that
noney in areas that would hel p reduce NOx
em ssi ons t hroughout the state.

' mexcited about the work that's going on
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in that Commttee. | want to say that |I'mvery
excited -- comng up, the Conmttee will be
revi ew ng proposals for fast charging stations to
be | ocated throughout the State of Indiana to
hel p ensure that drivers of electric vehicles
don't have range anxiety and are able to travel
the state and have accessible electric charging
stations, and | think that's a really great

devel opnent. The agency will be putting forth a
reconmendati on to the VW Conmittee at the next
meeting on the 20th of May.

The fourth thing I want to tal k about is a
fees rule. | know that Chris probably wll --
tal k about rules often, but there are two
rul emaki ngs of note that have both been second
noticed that | just want you to be aware of and |
thought it was inportant to nention, and both are
regarding fee increases. One is for water fees,
and the other is for solid waste and hazar dous
waste programpermtting fees.

Now, both sets of fees -- and there are
fees that we charge for permt applications,

t here are ongoi ng operational fees that we
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charge, and there's just a wde variety of them
Both of these rules deal with fee increases. In
solid waste and hazardous waste, we've not

i ncreased fees since 1996. In the water area, we
haven't increased wastewater fees since 1994.

So, this proposal is the first proposal to
increase our fees in a way that would help fund
the activities that we have goi ng on.

The Board shoul d know that the rul emaki ngs
that we are proposing that we' ve second noticed
are under the provision of Public Law 2050-2019
that requires the Board to adopt rul es once
bef ore January 1st, 2022, now it's 2023, to
i ncrease the anount of fees, in total, 3.2
mllion dollars.

And so, our proposals that we've second
noticed are the best efforts we could cone
forward with, after | ong consideration of how to
i ncrease those fees. As | nentioned, there's a
w de variety of fees that we have -- have to
i ncrease, and they go from construction
permtting fees to NPDES permtting fees to solid

and hazardous waste fees, and there's just a w de
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variety of them

W' ve tal ked extensively with stakehol ders
at the -- before |egislation was passed, that
woul d give the Board the authority to increase
fees. So, we have -- we've done our honmework,

we' ve tal ked to our stakehol ders, they agreed on

this anount of nobney overall, and we've second
noti ced rul emaki ngs that best -- seek to best
distribute the fund -- the fee increases.

And we | ook forward to robust discussion
about these, and | know that | need to thank
Nancy King and Grant CGeiss and Bri an Rockensuess
for all of the work they've done to put together
proposals. These are not final. This is second
notice, and there nay be ways to i nprove the way
we distribute this noney, and we're happy to talk
about it.

But | do think this is really inportant
for the continued operation, effective operation,
of our agency, and wanted to highlight that they
have been second noticed, and the Board will be
facing this -- these two rules in the future.

The final thing | wanted to nention has
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nothing to do with any of those things, but does
have to do with one of the people in attendance
at our neeting today. H s nane is Gary Got hay,
and |'ve probably m spronounced his nanme. Gary
was in the news in March, because the sane day
that he left his job in Princeton, or outside of
Pri nceton, he stopped along the road on the way
back to -- when he saw garbage on the side of the
road, and he spent tinme to pull out trash and
weeds and gar bage and cl ean up his environnent.
And | just want to say what a great job

that is to do that. I'mso -- | think the job of
cl eani ng our environment both has to happen at a
big level, at the level of state, but it also is
the job of each and every one of us as
i ndi viduals, and | just think Gary deserves sone
t hanks, and | want to thank him as the head of
our environnental agency, for making an effort to
get out and inmprove his and our environnent.
It's a great story.

MR GOTHAY: Thank you.

COW PIGOIT: Yeah, | really --

MR. GOTHAY: Thank you so nuch.
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COW PIGOIT: Yeah, | really
appreci ate what you did. It was wonderful work,

and congratul ations for --

MR GOTHAY: | --
COW PIGOIT: -- appearing for that.
MR GOTHAY: | live here, too, nan.

| live on this planet, too, so | didn't just
clean it for everybody else. | cleaned it for
nysel f, too. | want to live --

COW PIGOTT: Well, thank you for
that. It's nmarvelous, and | can't tell you how
much | appreciate it, and --

MR. GOTHAY: Thank you.

COMWM PIGOIT: -- yeah, if every one
of us did what you do on a regular basis, the
di fference we'd nake woul d be gi nor nous.

MR. GOTHAY: You're right, a hundred
percent right. | think there's a lot -- | think
there's a lot of things we could do, and the
United States and -- well, Indiana, we'll just
tal k about that right now | think that you said
sonet hi ng about raising fees or whatever.

'l be honest, |I'mnot super intelligent,
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| don't really know all of these terns and stuff
you're using. | just know that, for one,

we're -- our water, we're on what, |evel four for
the fish regulation consunption |evels, which
means that | can only have one neal of fish from
my river every two nonths.

Man, |'m broke, dang near. | go to work
every day just so | can keep the lights on and be
able to sleep in a bed and nake sure ny dog has
food. You know, all of this stuff going on in
the world right now and trying to figure out how
we're going to feed people and whatnot, and it'd
be a lot easier to feed people if | could just
step outside and throw a pole in the water and be
able to feed ny famly, but | can't do that
because it's poisoning ne. It's poisoning all of
us.

And it's due to what? People want to make
sone extra noney, so they cut this, they cut
this, they cut this, so they can just dunp stuff
in nmy water and kill us all. | don't know, nan.
| know I'mnot -- | don't sound that intelligent,

but it just -- I"'mpretty angry about it. The
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outdoors is ny thing.

COW PIGOTT: Well, you know, I'm --
| just want to say thank you for putting your
anger into a productive use, and we really
appreciate it.

MR. GOTHAY: Thank you.

COMW PIGOTT: Then Sen. Gard, that's

my report for today.

CHAl RVAN GARD: Ckay. | do want to
make a comment. First of all, thank you so nuch,
Gary. It's people like you that are going to

really, really nmake a difference.

And it's people |like the legislature --
this session was nostly new |l egislators, fairly
new | egi slators, that were really, really backing
this bill on the wetlands. They weren't around
when -- in 2003, when we spent a year studying
the Suprenme Court decision and figuring out what
we needed to do and figuring out howto do it in
such a way that was a reasonabl e way.

And the statute was very reasonabl e, but
the Buil ders Association is very close to a

nunber of |egislators, sone of themlong -- sone
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of the legislators are builders, and they really,

really pushed this bill. | think it's a
travesty, | really, really do.
And as -- it got a lot of publicity. As

| "' mjust out around the conmmunity and so forth, |
had a | ot of people that were just ordinary
people, that weren't involved wth the wetl ands,
with buil ding or anything, that expressed how
concerned they were about that.

So, I'm-- 1 really hate it that it
happened. My editorial was nmeant first of all to
count -- to call attention to it, the issue, and
then to correct a nunber of the statenents that
had been made by | egislators that were pushing
the bill. So, you know, with that, | won't
di scuss that topic any nore, but I was really
concer ned about it.

Are there any questions for Comm Pigott
about his report, any of the issues he tal ked
about ?

MR GOTHAY: No, ma' am
CHAI RVAN GARD: Ckay.

Thank you, Conm ssi oner.
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Chris Pedersen is going to give a

rul emaki ng report.
MS. PEDERSEN: Good afternoon. |I'm

Chris Pedersen, in the Rul es Devel opnent Branch
of the Ofice of Legal Counsel.

Qur next Board neeting is tentatively
schedul ed for August 11th, 2021. At that
nmeeti ng, we anticipate three rul es being brought
to you for final adoption that are al so being
presented to you today for prelimnary adoption
Those are the BP Tenporary Alternative Opacity
Limts Rule, Solid Waste Fi nancial Assurance, and
the Satellite Manure Storage Structure Reference
Updat es Rul e.

We're al so hoping that the Metals Criteria
Rule will be ready for final adoption. This is a
rule that revises Indiana's aquatic life and
human heal th anmbient water quality criteria for
certain netals. There wll be a presentati on on
this rule | ater today.

In addition, a few rules may be ready for
prelimnary adoption. First is the Public Water

Supply Definition Rule. This rule was initiated
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at the request of U S. EPA to address

i nconsistencies in a state rule that needed to be
corrected to maintain prinmacy for the drinking
wat er program

In addition, we have the Water and Waste
Fee Rul es that Bruno discussed in his report.
These are in response to legislation in 2019 that
allows IDEMto raise water and waste fees for
permtting prograns by a conbined total of 3.2
mllion dollars.

These rules are currently under review at
the Ofice of Managenent and Budget, and as soon
as they approve them they will be published for
a comment period, the second comrent period. |
have al ready had one discussion with the Ofice
of Managenent and Budget and answered their
questions, so we're hoping that those will be
approved soon.

There's also two other rules that nay be
ready that are part of expedited rul emaking
processes. The first is the Daviess and Pi ke
Counties SO2 Redesignation. This is the adoption

of a federal rule that uses the Section 8 process
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wth a single hearing. It's for certain

t ownshi ps wi t hin Davi ess and Pi ke Counties that
have been redesignated to attai nnent for sul fur
di oxi de, and the rule will reflect the change in
the state rule.

In addition, the Fort Wayne Conbi ned Sewer
Overfl ow Wet Weather Limted Use Subcat egory
Rul e. This rul emaki ng uses the sane expedited
process with a single hearing as the equival ent
rule that was adopted for |Indianapolis in January
of 2020 used. Fort Wayne has net the
requi rements for establishing a conbi ned sewer
overflow wet weather |Iimted use subcategory of
the recreational use designation. As part of the
process, a rulenmaking is required to identify the
waters receiving the wet weat her discharges from
t he affected conbi ned sewer overfl ows.

And then lastly, for August we have the
annual hearings for the review of nonexpiring
rules. This year it wll be for certain air and
wat er rul es.

And that is ny report. 1'll be happy to

answer any questi ons.
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CHAl RVAN GARD: Are there any
questions for Chris?
(No response.)
CHAI RVAN GARD: Thank you, Chri s.

Today we have a hearing and Board
adoption, a final adoption, of one rule, NO
Em ssions Monitoring. W also have hearings and
board action on prelimnary adoption of Satellite
Manure Storage Structures, Solid Waste Fi nanci al
Assurance, and BP Tenporary Alternative Qpacity
Li m tations.

After Board action on the rules, there
wll be a presentation of the Nonrule Policy
Docunent, discussion and potential action on a
renote nmeeting policy for this Board, a Water
Quality Standards Revi ew presentation and
hearing, a presentation on seleniumrelated to
the Metals Criteria Rule, and an update on the
Citizen's Petitions.

The rul es being considered at today's
nmeeting were included in the Board packet and are
avai l abl e for public inspection on the | DEM Wb

site at | east one week prior to each Board
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meet i ng.
A witten transcript of today's neeting
will be made. A transcript and witten
subm ssions will be open for public inspection at
the Ofice of Legal Counsel. A copy of the
transcript wll be posted on the rul es page of
t he agency Wb site when it becones avail abl e.
This is a public hearing before the
Envi ronnmental Rul es Board of the State of I|ndiana
concerning final adoption of mnutes -- of
amendnents to 326 | AC 10-2, NOx Em ssions
Monitoring Rule. The proposed rule as
prelimnarily adopted found in today's Board
packet is entered into the record of the hearing.
Keelyn Wel sh -- or Walsh -- will present
the rules to the Board. Keelyn? Keelyn?

MS. WALSH: Good afternoon, nenbers
of the Board. |'m Keelyn Walsh, and |'m
presenting Rule No. 19-589, N trogen Oxides
Em ssion Monitoring, for your consideration.

In 1998, U. S. EPA issued the nitrogen
oxi des, or NOx, SIP Call, which identifies a "good

nei ghbor" provision that prohibits states from
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emtting pollutants that contribute significantly
to nonattainnent or interfere with nai ntenance of
t he NAAQS in neighboring states. This rule al so
required SIP revisions fromstates to address

t hese obligations, but did not mandate any

speci fic approach for how to achieve the required
em ssi on reducti ons.

Wiil e this provided general conpliance
flexibility for states, the rule contained two
addi ti onal provisions that were nmandatory for
electric -- large electric generating units, or
EQJ s, and | arge non- EGQU boil ers and turbi nes,
which are also referred to as | arge affected
units.

The first provision of the NOx SIP call
was that any control neasures inposed on these
types of sources were required to include
enforceable limts on the sources' seasonal NOx
mass em ssions, which could include either limts
on i ndividual sources or collective limts on the
group of all sources in a state.

The second provision required these

sources to nonitor and report their seasonal NOx

37




© 00 ~N oo o b~ w N P

NONNN R R R R R R R R R R
w N P O W 0N o U~ W N P O

38

mass em ssions according to the requirenents in
t he Code of Federal Regul ations at 40 CFR 75.
| ndi ana adopted U.S. EPA' s NOx Budget

Trai ning Program at 326 | AC 10-4 -- | think

said "Training Program™ | neant to say "Trading
Progranm'; I'"'msorry -- and this was to inpl enent
the requirenents of the NOx SIP Call. The Tradi ng

Program was di sconti nued in 2008, but the control
nmeasures renmai ned in effect.

| DEM adopted rules at 326 | AC 10-2 in 2018
to enforce the remaining NOx SIP Call requirenments
that applied to |arge affected units no | onger
regul ated under a trading program Large EQJ s
wer e addressed in a separate rul emaki ng and are
regul ated by the Cross-State Air Pol |l ution
Control Rules at 326 | AC 24-5, 24-6 and 24-7.

On March 8th, 2019, U S. EPA published a
final rule in the Federal Register that renopves
the requirenent for large fossil fuel boilers
that are still regulated by the NOx SIP Call to
noni tor NOx em ssions using the conti nuous
em ssion nonitoring requirenents in 40 CFR 75.

This rulemaking will revise the
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requirement for large affected units to nonitor
em ssions as specified in 40 CFR 75, and i nstead
all ow these sources to report emni ssions to | DEM
at the end of the ozone season based on em ssion
factors or continuous em ssion nonitoring system
dat a.

Several updates have been nade to the
draft rule | anguage to address the comments
recei ved after publication of notice in the
| ndi ana Register. Increased flexibility wll be
provided to sources that wish to utilize their
current data systens to nonitor em ssions under
40 CFR 75.

These sources will not be required to
submt electronic reporting to U S. EPA under
40 CFR 75, Subpart G which will allow the
sources to avoid additional costs and duplicative
reporting. Instead, sources wll be subject to
t he ozone season reporting requirenents of NOx
em ssions at 326 | AC 10-2-8.5(e).

O her updates include all ow ng any
conbi nati on of nonitoring strategies for fuel

flow neters, allowng a 45-day tine frane for




© 00 ~N oo o b~ w N P

NONNN R R R R R R R R R R
w N P O W 0N o U~ W N P O

submtting stack testing reports, updating rule
term nol ogy and clarifying rul e | anguage for
consi stency and reader conprehensi on, and
correcting a typographical error to exiting rule
| anguage.

Additionally, | DEM conducted a third
conment period to provide the public wth the
opportunity to conmment on the changes made to
326 | AC 10-2-8.5 that were substantively
different than the draft rule that was published
in the Indiana Regi ster on Novenber 18th, 2020.
No additional comments were received during the
conment peri od.

Once the revisions in this rul enmaki ng are
conpleted, IDEMw Il submt the final rule to
U S EPA as a SIP revision. |DEMrequests that

the Board final adopt this rule as presented, and

program staff are available to answer any further
questions you may have.
Thank you.
CHAI RVAN GARD: Thank you, Keel yn.
Does the Board have any questi ons?

(No response.)

40




© 00 ~N oo o b~ w N P

NONNN R R R R R R R R R R
w N P O W 0N o U~ W N P O

CHAl RVAN GARD: GCkay. Do we have
anyone signed up to speak?

MR CLEM W do not.

CHAI RMAN GARD: Ckay. |Is there
anyone that wants to raise their hand to speak on
this iss -- on this rule?

(No response.)

CHAI RVAN GARD: | guess not. The
hearing is concluded. The Board will now
consi der final adoption of anendnents to
326 | AC 10-2, NOx Em ssions Mnitoring Rule. 1Is
there any Board di scussion concerning the rul e?

(No response.)

CHAI RVAN GARD: |Is there a notion to
final adopt |IDEM s proposed rul es as presented?

MR DAVI DSON: Cal vi n Davi dson, so
noved.

CHAI RVAN GARD: |s there a second?

DR ALEXANDROVI CH: Joanne
Al exandr ovi ch, second.

CHAIRVAN GARD: 1'IIl call the roll.

Ms. Collier?
M5. COLLI ER  Yes.

41




© 00 ~N oo o b~ w N P

NONNN R R R R R R R R R R
w N P O W 0N o U~ W N P O

CHAI
MR
CHAI
MR
CHAI
MR
CHAI
DR.
CHAI
MR
CHAI

CHAI

MR

CHAI

CHAI

CHAI

CHAI

MR
CHAI

RVMAN GARD: M . Davi dson?
DAVI DSON: Yes.

RVAN GARD: M. Horn?
HORN: Yes.
RVAN GARD: M. Bortner?

BORTNER: Yes.
RVMAN GARD: Dr. Al exandrovi ch?
AL EXANDROVI CH: Yes.

RVAN GARD: M. Seger?
SEGER:  Yes.
RVAN GARD: M. Rul on?

(No response.)

RVAN GARD: M. Wasky?
WASKY: Yes.
RVAN GARD: M . Schul er?

(No response.)

RVMAN GARD: M. -- M. Schuler?
(No response.)
RVMAN GARD: Dd he | eave?

(No response.)
RVAN GARD: M. G| son?
G LSON:  Yes.
RVAN GARD: M. G een?
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Schul er.

you.

di d.

MR
CHAI
MR
CHAI
MR
CHAI
MR
CHAI
MR
Did I

CHAI

MR
CHAI
MR
CHAI
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GREEN:  Yes.

RVAN GARD: Dr. Niem ec?

NI EM EC.  Yes.

RVAN GARD: M. Etzler?

ETZLER  Yes.

RVAN GARD: The Chair votes aye.
SCHULER: Can you hear ne?

RVAN GARD: Pardon ne?

SCHULER:  Chai rman Gard, M chael

cut out on you? | could hear

RVAN GARD: Yes, you -- yes, you

SCHULER  Ckay. Sorry.

RVAN GARD: How did you vote?
SCHULER:  Yes.

RVAN GARD: (Ckay.

The rul e passes, final adoption, 13 to O.

This is a public hearing before the

Envi r onnment al

Rul es Board of the State of | ndi ana

concerning prelimnary adoption of anendnents to

rules at 327 | AC 20, Satellite Manure Storage

Structure Rul e.

The draft rule found in today's
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Board package is entered into the record of the

heari ng.

Krystal Hackney will present the rule to
t he Boar d.

Krystal ?

MS. HACKNEY: Good afternoon, nenbers
of the Board. M nanme is Krystal Hackney, and |
ama rule witer in the Rul es Devel opnent Section
within the O fice of Legal Counsel.

Thi s rul emaki ng updates certain references
t hroughout the Satellite Manure Storage Structure
Rule at 327 1 AC 20 for the United States
Departnent of Agriculture Natural Resources
Conservati on Services Conservation Practice
St andards for consistency with the requirenents
found in the Confined Feedi ng Operations Rul e at
327 | AC 19.

The alignnent of these two rules w ||
elimnate confusion for interested parties and
provi de consi stency in the design and
construction of future manure storage structures.
Aligning the satellite manure storage structure

rule with the confined feeding operations rule by




© 00 ~N oo o b~ w N P

NONNN R R R R R R R R R R
w N P O W 0N o U~ W N P O

updati ng these references wll ensure that future
regul ated sources are held to the sane standards
for the sane activities across state rul es.

| DEM st af f have i npl enented the updated
standards for sources permtted under the
Confi ned Feeding Operations Rule at 327 | AC 19.
The update to the Natural Resources Conservation
Servi ce Conservation Practice Standard 313
requi res additional engi neering considerations
and adds a m nor expense to the pernmitted source.

There have not been any conpl aints
regardi ng these expenses from current confined
f eedi ng operations permt holders. The m nor
costs are fromthe soil strength standards and
soil suitability standards for backfill. | DEM
expects that the costs to be -- excuse ne. | DEM
expects the added cost to be negligible, and all
of the other updates nade in this rul enmaki ng do
not i npose any additional requirenents.

| DEM requests that the Board prelimnarily
adopt this rule as presented, and | am avail abl e
to answer any further questions that you guys nay

have.
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Thank you.
CHAI RVAN GARD: Does the Board have
any questions for Krystal ?
(No response.)
CHAI RVAN GARD: Thank you, Krystal.
Are there any people that signed up to

speak, Ryan?

MR CLEM No, | don't -- no, there
are not.

CHAI RVAN GARD: Ckay.

I's there anyone watching that wants to
testify?
(No response.)

CHAI RVAN GARD: Apparently not. The

hearing is concluded. The Board will now

consi der prelim nary adoption of anendnents to
327 | AC 20, Manure -- Satellite Manure Storage
Structure Rule. |Is there any Board di scussi on?
(No response.)

CHAI RVAN GARD: |Is there a notion to
prelimnarily adopt the rul es?

MS. COLLIER  So noved, Angelique
Col lier.
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roll,

CHAI RVAN GARD:

|s there a second?

MR, GREEN: Second, R T. G een.

CHAI RVAN GARD:
and |'mgoing to go
Ms. Collier?
M5. COLLI ER
CHAI RVAN GARD:
MR DAVI DSON:
CHAI RVAN GARD:

" mgoing to call

f ast.

Yes.
M . Davi dson?
Yes.

M. Horn?

MR HORN: Yes.

CHAI RVAN GARD:
MR BORTNER:
CHAI RVAN GARD:

M. Bortner?
Yes.

Dr. Al exandrovi ch?

DR, ALEXANDROVI CH:  Yes.

CHAI RMAN GARD:

M. Seger?

MR, SECER: Yes.

CHAI RVAN GARD:

M. Wasky?

MR, WASKY: Yes.

CHAI RVAN GARD:
MR SCHULER:
CHAI RMAN GARD:

M . Schul er?
Yes.

M. Glson?

MR G LSON: Yes.

CHAI RVAN GARD:

M. G een?

t he
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MR, GREEN:. Yes.

CHAl RVAN GARD: Dr. Nieniec?

MR N EM EC. Yes.

CHAl RVAN GARD: M. Etzler?

MR ETZLER  Yes.

CHAl RVAN GARD: The Chair votes aye.
The rule is prelimnarily adopted, 13 to O.

Now, this is a public hearing before the

Envi ronnmental Rul es Board of the State of I|ndiana
concerning prelimnary adoption of anendnents to
rules at 329 I AC 10, 329 IAC is 11.5,
329 IAC 11.6, and 329 IAC 11.7, Solid Waste
Fi nanci al Assurance Rule. The draft rule found
in today's board packet is entered into the
record of the hearing.

Dan Watts will present the rule to the

Boar d.
Dan?
MR WATTS: Hel | 0?
CHAl RVAN GARD:  Yes.
MR WATTS: Good afternoon,
Chai rwonman Gard and nmenbers of the Board. |I'm

Dan Watts of the Rul es Devel opnent Branch, and
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| ' m presenting LSA Docunent No. 20-20 for
prelimnary adoption. The rul emaki ng makes
updates and corrections to address issues in the
solid waste facility financial assurance rules
across different articles in Title 329.

The main anmendnents in this rul emaki ng
i ncl ude resol ving i nconsi stenci es between the
various financial assurance rules, correcting
errors in the rule | anguage, revising outdated
requi rements, providing additional conpliance
flexibility, and inproving IDEM s adm ni strati on
of the financial assurance requirenents.

Since the draft rule was published in the
second notice of coment period, |DEM has nade a
few changes to the draft rul e | anguage, including
the addition of nore specific requirenents for
updati ng cl osure, post-closure, and corrective
action cost estinmates and the anount of financi al
assur ance;

The renoval of the option for doing
inflation adjustnent in current dollars for
closure and corrective action cost estimtes due

to concerns wth maki ng an accurate adj ust nent
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for active facilities; and access to current
dollars information. This was proposed in the
second notice, and we have decided to renove it
after sone consideration fromour program staff;

And then allow ng notarization by a notary
public comm ssioned in another state, rather than
only a notary public conm ssioned in |Indiana.
These changes were at IDEM s di scretion and not
based on any comments received during the comment
peri ods.

Representatives from | DEM are avail able to
answer any questions that you may have for this
rul emaki ng.

Thank you.

CHAI RVAN GARD: Thank you.
Are there any questions for Dan or anyone
el se on the staff?
(No response.)
CHAl RVAN GARD: Cal, do you have a
questi on?
MR DAVI DSON: No, sorry; | was
taking a bite of an apple, and | didn't want to

do that on canera.
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(Laughter.)

MR, DAVI DSON: Thanks for asking,
t hough; that was good tim ng.

CHAI RMAN GARD: | saw your thunb up,
and | didn't know. Ckay.

MR. DAVIDSON: No, so far so good.
We're still reading through some of it, but
getting comments.

CHAI RVAN GARD: Ckay.

I s anyone signed up to speak?

MR CLEM No.

CHAIl RVAN GARD: |Is there anyone in
t he audi ence who wi shes to testify on the rul e?

(No response.)

CHAI RVAN GARD: | guess not. The
hearing is concluded. The Board will now
consider prelimnary adoption of anendnents to
329 I AC 10, 329 IAC 11.5, 329 |IAC 11.6, and
329 IAC 11.7, Solid Waste Fi nancial Assurance
Rule. 1Is there any Board di scussi on?

(No response.)
CHAI RVAN GARD: |Is there a notion to

prelimnarily adopt the rul es?
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(No response.)
CHAI RVAN GARD: |Is there a notion?
MR HORN: So noved.
MR. BORTNER: So noved.
CHAl RVAN GARD: Gkay. Wio -- which
one? You spoke at once.
MR BORTNER 1'I1Il defer.
MR HORN: Sen. Gard, Chris Horn --
CHAI RVAN GARD: Ckay.
MR HORN: -- will nove to adopt.
CHAI RVAN GARD: |s there a second?
MR. BORTNER: Dan Bortner, so noved.
CHAl RVAN GARD: |Is there any
addi ti onal Board di scussi on?
(No response.)
CHAIRVAN GARD: 1'IIl call the roll.
Ms. Collier?
M5. COLLI ER  Yes.
CHAI RVAN GARD: M. Davi dson?
MR DAVI DSON:  Yes.
CHAI RVAN GARD: M. Horn?
MR HORN: Yes.
CHAl RVAN GARD: M. Bortner?
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MR. BORTNER  Yes.

CHAI RVAN GARD: Dr. Al exandrovich?

DR ALEXANDROVI CH:  Yes.

CHAl RVAN GARD: M. Seger?

MR SECGER  Yes.

CHAI RVAN GARD: M. Wasky?

MR WASKY: Yes.

CHAl RVAN GARD: M. Schul er?

MR SCHULER:  Yes.

CHAl RVAN GARD: M. G| son?

MR G LSON: Yes.

CHAl RVAN GARD: M. G een?

MR GREEN:. Yes.

CHAl RVAN GARD: Dr. Nieniec?

MR N EM EC. Yes.

CHAl RVAN GARD: M. Etzler?

MR ETZLER  Yes.

CHAl RVAN GARD: The Chair votes aye.
The rule is prelimnarily adopted, 13 to O.

This is a public hearing before the

Envi ronnmental Rul es Board of the State of I|ndiana
concerning prelimnary adoption of anendnents to

rules at 326 | AC 5-1-8, BP Tenporary Alternative
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Opacity Limtations. The draft rule found in
today's Board packet is entered into the record
of the hearing.

Krystal Hackney will present the rule to
t he Boar d.

Krystal ?

MS. HACKNEY: Good afternoon, nenbers
of the Board. Again, ny nane is Krystal Hackney,
and | ama rule witer in the Rul es Devel opnent
Section within the O fice of Legal Counsel.

Thi s rul emaki ng anends 326 | AC 5
concerning tenporary alternative opacity
limtations for BP Products North Anerica,
| ncorporated Wiiting Refinery |ocated in Lake
County, Indiana Source |ID 089-00453. The
amendnents of the opacity limtations during
startup, shutdown, and hot standby events w ||
only positively inpact the source. BP Witing
Refinery benefits by reducing the risk of fire or
expl osion from operation of the electrostatic
preci pitator control device during these unique
operati ng scenari 0s.

BP Whiting Refinery's fluidized catalytic
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cracking units are subject to tenporary
alternative opacity limtations under
326 | AC 5-1-3 that generally apply to boilers
when building a new fire or shutting down, as
identified in the current Title V operating
permt. This rul emaking i ncreases worker safety
by allowing the two fluidized catal ytic cracking
units to have a tenporary alternative opacity
limtation during these nonroutine events.

| DEM has reviewed avail able information to
establish a tenporary alternative opacity
l[imtation that will ensure that the tenporary
alternative opacity Ilimtation will not inpact
mai nt enance of the National Ambient Air Quality
Standards. To remain conpliant during this
rul emaki ng, BP Whiting Refinery requested a
variance from 326 | AC 5-1-3 during startup,
shut down, and hot standby events.

| DEM requests that the Board prelimnarily
adopt this rule as presented. | amavailable to
answer any further questions that you may have.

Thank you.

CHAI RVAN GARD: Does the Board have
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any questions for Krystal ?
(No response.)

CHAI RMAN GARD: | s anyone signed up
to speak?

MR CLEM There are none.

CHAI RVAN GARD: Does anyone wish to
testify on the rule that's with us today?

(No response.)

CHAI RVAN GARD: The hearing is
concl uded. The Board will now consi der
prelimnary adopti on of anmendments to
326 | AC 5-1-8, BP Tenporary Alternative Qpacity
Limtations. |s there Board di scussion?

(No response.)

CHAI RVAN GARD: |Is there a notion to
prelimnarily adopt the rul es?

MR GREEN. This is R T. Geen. I
SO nove.

CHAI RVAN GARD: |s there a second?

MS. COLLIER  Angelique Collier --

MR DAVI DSON:  Cal vi n Davi dson.

MS. COLLIER  -- second.

CHAI RVAN GARD: Ms. Collier -- I'm
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calling the roll. M. Collier?
M5. COLLI ER  Yes.
CHAI RVAN GARD: M. Davi dson?
MR DAVI DSON:  Yes.
CHAI RVAN GARD: M. Horn?
MR HORN: Yes.
CHAl RVAN GARD: M. Bortner?
MR BORTNER:  Yes.
CHAI RVAN GARD: Dr. Al exandrovich?
DR ALEXANDROVI CH:  Yes.
CHAl RVAN GARD: M. Seger?
MR SECGER  Yes.
CHAI RVAN GARD: M. Wasky?
MR WASKY: Yes.
CHAI RVAN GARD: M. Schul er?
MR SCHULER:  Yes.
CHAI RVAN GARD: M. GIlson?
MR G LSON: Yes.
CHAl RVAN GARD: M. G een?
MR GREEN: Yes.
CHAl RVAN GARD: Dr. Ni eni ec?
MR N EM EC. Yes.
CHAI RVAN GARD: M. Etzler?
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MR ETZLER  Yes. | was on mute.
CHAI RMAN GARD: The Chair votes aye.
The rule is prelimnarily adopted, 13 to O.
Today we have a presentation of a nonrule
policy applicability of RCRA Corrective Action
Laws to Current owners of Hazardous WAaste Sites.
M. Don Syltz [sic] will present the policy to
t he Boar d.
How do you pronounce your | ast nane?

MR STYLZ: It is pronounced Styl z,

Madam Chai r.

CHAl RVAN GARD: Styl z; okay. Thank
you.

MR STYLZ: Good afternoon, nenbers
of the Board. M nanme is Don Stylz. | amthe

Section Chief of the Hazardous WAste Permts
Section in the Ofice of land quality.

| am here today to present the Nonrul e
Pol i cy Docunent MP-008-NPD-R, which pertains to
the applicability of RCRA Corrective Action Laws
to Current Owmers of Hazardous Waste Sites. The
NPD outlines factors that may be considered when

determ ning who i s responsi ble for addressing
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cl eanups at forner hazardous waste facilities
wher e operati ons have ceased.
The NPD was put out for public comrent.
We did not receive any comrents, and the NPD has
not been changed since. | am avail able for any
conments, and beyond that, thank you for your
time.
CHAI RVAN GARD: Ckay. Thank you.
Are there any questions for M. Stylz?
(No response.)
CHAI RVAN GARD: Ckay. The Board
packet contains a draft policy for partially
renote Environmental Rules Board neetings as

allowed by 1C 5-14-1.5-3.6 if this Board adopts

an i nappropriate policy. Nancy King will explain

the statute and options for Board acti on.
M5. KING Thank you, Chair Gard.
Menbers of the Board, we have provided for
you the statute that allows us to di scuss whet her
we want to adopt such a policy. Based on the
past year, where we have |learned to be able to
work renotely through Zoom and ot her aspects of

things, we -- this statute has been in place for
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sonme tine.

W have actually adopted a simlar policy
for our Recycling and Marketi ng Devel opnent Board
shortly before COVID hit, if | recall correctly,
but we wanted to provide you with the option and
opportunity to be able to di scuss whether you, as
a Board, would like to put in place such a
policy.

So -- because right now, as nany of you
know, the public health energency can only be
reup'd every 30 days. So, we don't know how | ong
we'll remain in a public health energency.

That's what allows this Board to be able to neet

conpletely renotely, and it's allowed us to do

t he busi ness of the agency, which is great. But

wth that in mnd, and knowi ng that at sone point
that's going to end, we thought we should try to
pl an ahead for that.

And so, what we have provided for you is
basically a draft of what the statute all ows and
what the statute requires for such a policy. And
as | spoke with Chair Gard about this, it's

certainly up to you as to what you would |ike
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your policy to look like and the timng wthin
which you would like to consider it. W didn't
want to just sort of throwit into the Board
packet and say, "Let's hurry up and get sonething
in place,” wthout giving you the opportunity to
really look at it and deci de what makes sense.
There are a couple of options that you
m ght want to consider for today. |If you felt
i ke you wanted to have sonething in place, you
coul d consider just adopting sort of the bare
bones, what the statute requires to be in there,
and use this as sort of a tenplate to deci de what
you'd like to do with that. That could al ways be
amended at a future neeting, or you could, you
know, tal k anpongst yourselves as to what you
t hi nk makes sense.
| wanted to give you the opportunity to
view what it would | ook Iike, as well as the
statute, before our neeting today, but then give
you the opportunity to talk about it today and
make a determ nation of what you'd |like to do.
So, that's -- |'m happy to answer any

questions you have about it, but that's kind
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of -- the inpetus for this is sort of planning
ahead for the future, now that we know that we
have the capability of having successful renote
nmeetings. Clearly we wouldn't be conpletely
renote under this, that's not all owed under the
current | aw.

And to ny know edge, there wasn't any real
revi ew of Open Door Law under this particul ar
| egi sl ati ve session. | would guess that that --
based on what we're going through right now, that
m ght be sonethi ng that happens in the future,
but as of right now, this is our ability to plan
to be a bit nore flexible in the future if we
woul d |i ke to.

CHAlI RVAN GARD: Nancy?

MS. KING Yeah.

CHAl RVAN GARD: Have -- during this
whol e pandem c, has it al ways been a requirenent
that this cannot -- every 30 days you have to
renew t he emergency, or is that newin this new
statute --

M5. Kl NG Now - -

CHAl RMVAN GARD: -- that this
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| egi sl ature passed?

M5. KING -- can only reup a public
heal th enmergency in 30-day increnents. That's
been the law, so --

CHAI RVAN GARD: That's been the | aw?

MS. KING  Yeah.

CHAIl RVAN GARD: So, they didn't --

M5. KING And | honestly don't know
what the new law -- | have not | ooked at all of
that yet to determ ne how his powers nay change,
and | have not reviewed that. This is just based
on the existing structure that we currently have.

CHAl RVAN GARD: Ckay. So, at this
point, until we read the new law, we really don't
know if it's the |l egislature or the Governor that
has to declare an energency?

M5. KING Right. | do know that
this particular aspect of the Open Door Law has
not changed in this |egislative session, so
this -- what we have right nowis what we woul d
be working with, at least in the foreseeabl e
future.

CHAl RMVAN GARD:  Ckay.
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Are there -- are there -- is there
di scussion of this, how nmuch you would like to
adopt today, if you want to adopt anything? How
do sone of you feel about it?

MR. ETZLER  Nancy, | have a
question. Currently we are not allowed to attend
meetings renotely; is that correct?

M5. KING Right. | nean you can --
this policy allows for partial renote attendance.

MR ETZLER: Ckay. But currently,
absent the enmergency order, we don't have the
ability --

M5. KING That is correct, yes.

MR ETZLER -- to attend renotely?

M5. KI NG Uh- huh.

CHAI RVAN GARD: | can see a rea
value to this, particularly during the w nter
nont hs, since we have people com ng from
different directions in the state, and weat her --
weat her energencies and things like that. | can
really see this being of value during that. |

doubt it would be used as much during the sunmer,
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unl ess sonebody wanted to cone to the neeting
renotely on their vacation.

MR ETZLER And Nancy, the way we've
been operating, typically we' ve had four neetings
per year, | believe.

M5. KING That's been the standard
for the | ast couple of years now, yeah

MR ETZLER: Yeah. Ckay. Wwell, |
guess the only thing that | would propose is that
under item 2, that instead of one neeting
annual ly, that that be changed to two. | amin
favor of allowng for nenbers to attend renotely,
but | think we are all better served if we can
attend as many neetings in person when they are
al l oned as we possibly can.

CHAI RVAN GARD: Any ot her thoughts on
t hat ?

MR GREEN: This is R T. Geen. The
question | have: There has to be six -- at | east
six folks at the neeting for the renaining
Conmmi ssion nenbers to attend renotely; is that
correct?

MS. Kl NG That's correct.
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MR. GREEN. So, what happens if only
five show up and everybody else is -- wants to
attend renotel y?

M5. KING That wouldn't -- the
meeting wouldn't be valid, presumably. It would
vi ol ate Open Door, essentially, so | would
I magi ne, based on how | know the Attorney GCeneral
reviews our rules, that any action the Board
woul d take woul d be invalidated eventually.

MR GREEN: So -- and six is the
magi ¢ nunmber. We couldn't --

M5. KING That's -- yeah, that's
what the -- |I'mlooking at the draft instead of
the statute, but yes, currently that is the
nunber in the statute. Were is it? Wll,
it's --

MR ETZLER It is a third, Nancy.

M5. KING Yeah, it's actually --
yeah, it's a percentage. That's what | was
trying to pull out of this.

VR. GREEN: Ch, okay.

M5. KING So, it's a percentage --

MR, GREEN: So, to nmake it work --
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M5. KING -- of our total of the
Boar d.

MR GREEN. Ckay. Al right. That's
the only question | have. That's fine.

CHAI RVAN GARD: So, what Bill said
about -- he preferred two.

And Bill, you're saying that each
i ndi vi dual woul d be allowed two tines, or do you
mean somet hi ng el se?

MR, ETZLER. No, what | was saying is
that | believe that we should require nmenbers to
attend at | east two nmeetings in person.

CHAI RVAN GARD: Ckay. Okay. Yeah,
| -- 1 don't think that's too nuch to ask,
real ly.

M5. KING Wll, and I also should
poi nt out that, you know, this is -- would just

be a policy that this Board could anend at any

time, if any Board nenbers had -- again, based
on -- within the limts of the law, amend at any
time to -- if we had to, for exanple, start

havi ng nore frequent Board neetings, that m ght

make a difference as far as how sonething --
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again, this mght -- you mght want it to | ook.
So, this really is about you as a Board deci di ng
what makes sense for you, and just having that
option by nmerely having this policy adopted.

MR ETZLER Yeah. W -- well, ny
ot her suggestion was going to be 50 percent of
t he neetings, but considering that we don't
really know how many neetings we w |l have
annually, | would opt for two as the m ni mum

M5. KING Well, and | think that
covers the Board for -- certainly in the near
future. W don't have plans to start, you know,
back to having neetings every nonth or anything.
That's just based on the timng it takes us to
get things through the process. So, that -- at
this point in tinm, we just don't have enough
rules for that to be, you know, an issue.

There nay be tines when we have sonet hi ng
that is comng up quickly that we want to get
done, and may -- and that nay change our timng
of our Board neetings, but | think that we've
been fairly consistent for the |ast few years.

So, again, it could -- you could change it at any
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time that you wanted as wel | .

CHAI RMAN GARD: | don't think there
are any provisions in here, that | recall
readi ng, about how far in advance you need to
give notice that you're going to do it renotely.

| realize if it's a snowstorm you don't know too

far in advance, but, you know, |'mtalking hours,
not days.

M5. KING Wll, | think that that's
sonet hing, too, that, you know, based -- for

exanpl e, based on the fact that we have our --
our process is we get our Board packets out two
weeks before the Board neeti ng.

["mnot quite sure when Karla calls to
sort of check to see what the quorunis going to
be. W could, you know, just set an infornal
deadl i ne, sort of the guidelines of the Board,
that if you -- after you receive your Board
packet, within, you know, a week, |ike a week
bef ore the Board neeting or sonething |like that,
if you have a request to neet renotely, you know,
then that would give us tinme to make sure that we

woul d be able to neet the requirenents of this
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and get sonething in place. | don't know.
That's just -- just a thought in terns of how you
could handle the timng of that.

But -- and you could put that within --
you know, you can put that within your policy, or
we can just have it as sort of the part of the
conmuni cation that we have with you Board Menbers
that, you know, when we're checking on the
quorum if soneone would -- you know, has an
i ssue where they would like to be able to attend
renotely, after the public energency's over,

t hen, you know, we just make sure that we don't
have seven instead of six asking to not attend in
per son.

CHAI RVAN GARD: Uh- huh. You know,
that's probably not a bad idea. You know, and I
think in a situation -- say sonmeone has a hip
repl acenment, and, you know, they feel -- they're
up and around their house and they feel fine,
except they can't -- they're not nobile --

MS. KING Right.

CHAI RMAN GARD: -- enough to cone

downtown. That's a great exanple. And a couple
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of people are -- have their hands rai sed.

Ryan?

MR CLEM Yeah. Ted, Ted Ni em ec.

CHAI RVAN GARD: Ckay.

MR NEMEC Ckay. | just have a
qui ck comment, which is: | would be in agreenent
wth either one or two neetings per year, as far
as the nunber goes, that they be required to
physically attend; otherw se, |'m personally good
wth everything on that first side of this draft
policy.

Thank you.

CHAl RVAN GARD:  Ckay.

Dr. Al exandrovi ch?

DR ALEXANDROVI CH: Thanks.

There are pluses and m nuses to having
these renpte neetings. Gven the fact that it
takes ne three-plus hours to get to Indy, |I've
ki nd of appreciated not having the rubber hit the
road, but | also -- | kind of disagree with Bil
about the two neetings, because | don't think
we' ve actually had necessarily a neeting every

quarter over the | ast couple of years.




© 00 ~N oo o b~ w N P

NONNN R R R R R R R R R R
w N P O W 0N o U~ W N P O

So, things can cone up and, you know, it's
like, "Oops, I"'mmssing -- you know, |'ve got to
be there for two neetings,"” and sonet hi ng
happens. So, | was thinking when it was just one
is like, "What if sonething happens?" And so,
say we put that in place, either one or twd. So,
does the Board nenber get booted off if they ness
up this electronic neeting policy?

MS. KING | would sincerely doubt

COMW PIGOTT: Yeah, | don't think
that's a good i dea.

M5. KING | don't think that's in
the statute for the ways you can get booted off
t he Boar d.

DR. ALEXANDROVI CH: So -- yeah. So,
that requirenent, then, is a little bit just
W shy-washy.

(Laughter.)

M5. KING And it's a reason to have
the legislature take a look at the way it's
witten.

CHAI RVAN GARD: Any thoughts fromthe
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rest of you on whether or not we should limt the
nunber of neetings soneone can be renote during
t he course of one year?

MR G LSON:. This is Paul G I son.
| ' m supportive of it as witten, including just
the requirenent for one -- one neeting per year.

CHAl RVAN GARD:  Ckay.

MR G LSON: | can get -- it
encour ages i ncl usive, you know, participation.

CHAI RVAN GARD: Yes, it does.

Anyone el se?

MR, DAVIDSON. This is Calvin. |
woul d only ask, under paragraph (g), |ooks |ike
about down around (5), it tal ks about the renote
voter not being the deciding vote. Does that
have any inpact, or am| overreadi ng sonet hi ng
into that? Can sonebody maybe help ne out wth
why -- why does that read the way that reads?
And does that have any inpact about our desire to
gat her or not?

CHAlI RVAN GARD: Nancy?

M5. KING |[|I'mlooking at it.

MR, DAVI DSON: You know, we have so
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many hotly contested --
M5. Kl NG
MR DAVI DSON:
COW PI GOTT:

was goi ng to say,

MR DAVI DSON:

I *' m thinki ng about becom ng that guy.

never know. I f |
never -- |
MS. Kl NG |

t hwart your

Cal. It'

start voting no a | ot,

ability to be the contrari an,
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Ri ght .

-- votes.
Yeah, that's what |
s often not --

Hey, |I'mthinking --
See, you

you

don't want to be the deciding vote.

certainly don't want to

Cal .

DR. ALEXANDROVI CH: He's al ready been

one.

MR. DAVI DSON: Yeah.

COMW PIGOTT: That's right.

M5. KING You know, | honestly -- |
mean all kidding aside, | don't -- | don't think,
based on our issues with our votes generally, you
know, it would be an issue for us, but | do think
that it points out that it's sonething that we

need to be aware of whenever we vote.

sort of, you know,

renotes, |

t edi ous,

know t hi s becones tedi ous for

And it's
and certainly with

all of
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us, that everything -- and with Roberts Rul es of
Order -- requires the roll-call vote. So,
tedi ous though it is, it also allows us to
pi npoint that if it were to happen. So, there is
that benefit to it.

CHAI RVAN GARD: Anyone el se?

MR NEMEC This is Ted N em ec.
Just to be clear, | know that it was di scussed as
an option, which is on side two, and | don't know
if the -- 1 think the Board shoul d di scuss
whet her they even want any of those options a
t hr ough e.

MS. KING  Yeah, none --

DR NIEM EC. From ny viewpoint --

MS. KING -- of those are required.

MR NEMEC R ght. Fromny
viewpoint, the front page as witten, which is
itens 1 through 9, are sufficient. The only
thing I would recommend is to just check it in
advance, what would be the consequences if there
was one nenber that was planning to go to the
final neeting of the year and doesn't nake it

there, is it that they cannot vote, or -- you




© 00 ~N oo o b~ w N P

NONNN R R R R R R R R R R
w N P O W 0N o U~ W N P O

76

know, basically you just want to check that in
advance. But otherwi se, fromny viewpoint, I'm
good with just the itens on the front page, 1
t hrough 9, as witten.

Thank you.

CHAl RVAN GARD: Any - -

M5. KING And |I'd also sort of |ike
to point out that this |language in the statute is
pretty old, relatively speaking, sort of before
the ability to have Internet neetings and
actually see people. It was when you were
basically going to be on a phone line. And in
fact, that issue, years and years ago, did cone
up with one of our boards when we had i ndi vi dual
boards for the nedia, soneone who | believe was
sort of, as you nentioned, kind of incapacitated
at hone wanted to be able to attend by phone, and
it wasn't allowed. So, yeah, that -- | think
that al so nakes a bit of a difference.

CHAI RVAN GARD: Any ot her -- any
ot her thoughts on this?

(No response.)

CHAI RVAN GARD: Then, you know, |I'm
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really fine with 1 through 9.

MR NEMEC |If there's no further
di scussion -- this is Ted NNemec -- | nake a
noti on to approve, in whatever way we can, these
itens 1 through 9 on the front page. And Nancy,
you can let us know if that's -- that we adopt it
as it is, and whether we have to say that this is
a final adoption subject to further change or
whatever it is, but I nove that we adopt that
page one that's the front of that page, which is
itens 1 through 9.

M5. KING Thank you, Ted. | think
based on the statute, your notion and a Board
vote is really all we need, and we can prepare
t he docunent as you have stated here to provide
to you for the next Board neeting, to show what

the policy is.

And as noted in here, we wll also have it
publ i shed, put up on our Wb site as well. So,
we wll make sure that it -- we'll allow you to

see it to nmake sure that it correctly reflects
what the Board is voting on, and then we'll put

it on our Wb site as your policy.
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CHAI
a notion on the

MR
second.

CHAI

RVAN GARD:
fl oor.

WASKY:

RVAN GARD:

Ckay.

Ckay. |
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Well, there's

Is there a second?

This i s Mark Wasky,

think -- |

think this is a good idea to get this in place.

You know, hopefully this energency isn't going to

be in place too
to have this in
finally lifted.
Ms. Col |
IVS.
CHAI
MR
CHAI
MR
CHAI
MR
CHAI
DR
CHAI
M. Seger?

much | onger,

pl ace when t hat

So, we'll call
er?
COLLI ER: Yes.

RVAN GARD: M.
DAVI DSON:  Yes.
RVAN GARD: M.
HORN:  Yes.
RVAN GARD: M.
BORTNER:  Yes.
RVAN GARD: Dr.
AL EXANDROVI CH
RVAN GARD: Dr.

SEGER: Yes.

and so it'll

be ni ce

is finally --

the roll.

Davi dson?

Hor n?

Bort ner ?

Al exandr ovi ch?

Yes.

Seger -- or




© 00 ~N oo o b~ w N P

NONNN R R R R R R R R R R
w N P O W 0N o U~ W N P O

79

CHAI RVAN GARD: M. Wasky?

MR WASKY: Yes.

CHAl RVAN GARD: M. Schul er?

MR SCHULER:  Yes.

CHAI RVAN GARD: M. GIlson?

MR G LSON:  Yes.

CHAl RVAN GARD: M. G een?

MR GREEN: Yes.

CHAl RVAN GARD: Dr. Ni eni ec?

MR N EM EC. Yes.

CHAI RVAN GARD: M. Etzler? The
Chair --

MR ETZLER  Yes.

CHAl RMVAN GARD: -- votes aye. So,
the notion is adopted, 13 to O.

Ckay. Now we need to have the Water
Quality Standards presentation. W have a
presentation by Eileen Hack fromIDEMs O fice of
Water Quality on current and planned activities
that will affect Indiana's Water Quality
Standards. And so, let's go ahead with that.

Ei | een?

M5. HACK: Good afternoon. 1'I1l go
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ahead and bring up the presentation. So, good
af t ernoon, nenbers of the Board and nenber [sic]
of the public that are here for this neeting.
This is an overview of Indiana's Water Quality
St andards Review for 2021.

So, what is a Water Quality Standards
Revi ew? The O ean Water Act requires that
states, every three years at |east, review their
Water Quality Standards, and it's an opportunity
for the state agency and the public to comment on
t he need for revisions, additions, or other
changes to Indiana's Water Quality Standards, and
the public coment period for this extends
t hrough May 23rd of this year.

So, what are Water Quality Standards that
we are considering? There are three parts of
Water Quality Standards, like three | egs of a
stool, and that includes designated uses, those
are things |ike protection of aquatic |ife,
recreation, drinking water uses, agricultural
uses, industrial uses, anbng other uses.

And then there are criteria to protect

t hose desi gnated uses, and those incl ude
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narrative criteria, such as the free formthat
are in our rule, and also nuneric criteria, so
nunbers.

And finally there's an anti degradati on
requi renment that we have in rule that's there to
help maintain the | evel of water quality to
protect those designated uses.

So, in our surface water quality standards
in I ndiana, we actually have two sets of rules.
We have one set for waters outside of the G eat
Lakes System These were adopted and approved by
EPA in 1990. W call these -- refer to these as
the downstate rules. And then we have waters --
arule for waters that are within the G eat Lakes
System and these were adopted in 1997, and this
was part of a binational agreenent with EPA and
Canada to protect the Geat Lakes waters.

And these -- the states that have
wat ersheds in the Great Lakes waters all adopted
these rules, and there are differences between
these two sets of rules. The criteria are
different in sone cases. The nethodol ogy to

describe criteria that are not in rule are
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different, and there are, again, specific

requi rements for G eat Lakes states and provinces
that apply to those waters that don't really
apply to downstate wat ers.

So, the surface water quality standards
are really the foundation of regul atory actions
that | DEM has for permtting, conpliance,
enf orcenent, and also for nonitoring and
assessing the water quality of our state waters.

Wien we think about proceeding with
rul emaki ngs for our waters, one of our
overarching priorities is, whenever possible, to
try to have consistent rul es between these two
sets of rules, and that is not always going to be
possi bl e, because the G eat Lakes Systemrul es
i ncl udes procedures and requirenents and criteria
specific to the G eat Lakes Basin. But when it
Is possible, that is sonething that we consi der
and try to work through.

The | ast Water Quality Standard Revi ew
that we held was in 2018, and |'mgoing to
di scuss two -- the two nmj or sets of comrents

fromthat and what I DEMis doi ng about that.
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So, the first set of conmments was to adopt
t he 2013 EPA recommended National Water Quality
Criteria for Amonia, for the protection of
aquatic life, and IDEMis researching howto
i npl enent those criteria that -- which is an
update of our current criteria, across a
W de-ranging variety of wastewater treatnent
systens in the state, and we're working with
ot her Region V states and other states on
devel opi ng sone possi ble solutions so that we can
nove forth with these rul es.

The ot her set of suggestions was to adopt
these cri -- that criteria for nutrients,
especially for total phosphorous. So, the Water
Quality Standards for -- the National Recommended
Water Quality standards for nutrients date from
the early 2000's, and they're based on an
ecor egi on appr oach.

Recent|ly EPA proposed | ake nuneric
nutrient criteria, and we are currently working
w th headquarters and with Region V states on
exploring these criteria and whether they could

be applied to a -- subsets or -- it's a very
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different option kind of to protect different
desi gnated uses. So, we're currently exploring
t hose, but those rules are not final -- or that
criteria is not finalized yet.

Regarding rivers and streans, |DEM has
been continuing to collect data and revi ew ng
data for adopting criteria in rivers and streans.

The other area in water quality standards
that we're working on, which will be discussed
| ater, is the conbined sewer overfl ow community
petition to adopt the 2012 recreational criteria,
and we will discuss nore on that topic |ater, but
| DEM has been working with those comunities for
addi ti onal post-long-termcontrol plan solutions
for their communities.

One thing IDEM did do was, back in 2007,
we i npl enented a wet-weat her |imted-use
designation for communities that had fully
i npl enented their |long-termcontrol plan, and so
we are exploring with these comunities ways that
they can inplenent that in their comunities, in
addition to sone other options.

So, I'Il briefly go over what -- | DEM has
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devel oped a list of potential criteria updates
that we are considering, and | ooking for coments
fromthe public on any priorities that they may
have, and fromthe Board as well.

But one of the topics is to update the
downst at e procedures, our nethodol ogy for
calculating aquatic life criteria for substances
wher e EPA hasn't published national recommended
water quality criteria. And we would like -- we
would -- it would be good to update the
met hodol ogy to reflect the current U S. EPA
gui dance, which dates from 1985, so our
gui dance -- our nethodol ogy i s outdated.

We use these nethodol ogies to derive water
quality criteria for substance that aren't rule
that coul d adversely inpact aquatic life for
instance, in permtting situations, when there
are chemcals that there are not water quality
criteria for in rule.

EPA has adopted a nunber of -- or
recommended, | should say -- a nunber of aquatic
life criteria for substances that we have not

adopted since the Year 2000, and they include
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Aqui l i ne, the pesticides Carbonyl and D azi non,

t he estrogeni c conpound Nonyl phenol, and

Tributyltin, which is a toxic used for descaling.

And this is water -- for water -- and we were --
t hese coul d be adopted for waters w thin and
outside the Great Lakes System

We al so have on our |ist updating the
current Indiana water quality standard vari ance
rules to reflect U S. EPA s updated vari ance
rul e, and vari ances are a regul atory nmechani sm
that all ows progress towards attaining a
desi gnated use or a criterion that currently
isn't attainable by a permttee or a conunity.

And it's a |l egal bridge between a water
quality standard and a permt limt, and it
allows for things |like |onger terns or applying
this variance to multiple discharges, for
instance. And it would allow flexibility for us
in inmlementing sone of the rules criteria.

You know, EPA, in 2015, updated their

procedures for cal cul ati ng human health criteria.

Specifically, they updated not the fornulas, but

t hey updated the exposure assunptions that are
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used for that, such as the body wei ght drinking
wat er consunption rate and sonme of the other
exposure assunptions that are used in cal cul ating
criteria. They also updated reference doses for
sone of the chemcals that have criteria, so this
woul d be sonething el se we coul d consi der
adopt i ng.

And at the sane tine, they adopted using
t hese new exposure assunptions, new and updated
human heal th national recomended water quality
criteria, for 94 chem cal pollutants.

Forty-seven of those are in our downstate rul es,
and these -- so, these would -- this would inpact
those criteria, and then we coul d consi der
adopting the other 47 in the downstate, and we
woul d have to consi der whet her these were
appropriate for the Great Lakes.

We al so have on our list renoving the
limted use waters classification in waters
designated -- or waters classified for limted
use in both the downstate and the G eat Lakes
rul es.

And finally, we're considering adopting
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the 2018 national recommended water quality
criteria for alum num for the protection of
aquatic life. W had proposed adopti ng an
alumnumcriteria as part of our netals
rul emaki ng, but it was not consistent or -- wth
the 2018 -- what EPA ended up adopting -- the
proposal to adopt the alum numcriteria, and
i nstead are proposing to adopt EPA' s 2018 at a
later tinme.

And that's what our presentation is, and
i f anyone has any questions, we'd be happy to
answer them or if they have any comments, we'd
be eager to hear them as well.

CHAI RMAN GARD: Does anybody have any
questi ons concerning this?
(No response.)
CHAl RMVAN GARD:  Well, | have --

have one question. Wth the new wetl ands
| egi sl ati on, since Categories 1 and 2 wll not be
prot ected anynore, and we know that wetl ands
filter -- filter water, is that going to nake a
difference in sone of the water bodies in the

state, whether it be a | ake or a streanf
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M5, HACK: Well, it would be hard --
| would say it would, because they do -- that is
one of the functions that's very inportant for
wetl ands in that they do filter and sonetines
bi otransform pol lutants so that they don't reach
surface water, and they're often used as
treatnent systens for surface waters, actually.
They' Il put them al ong surface waters as a
treatnent to -- as a filter -- as a potenti al
filter for that surface water

So, yes, | do think that there could be
i mpacts to that, although |I couldn't exactly say
what those would be, but they definitely do help
wth water quality, and they also help with --
may not necessarily with -- well, al so drinking
water. They protect groundwater supplies as
well. So, | do think there could potentially be
an i npact, yes.

CHAl RVAN GARD: Wl l, that -- you
know, they never discussed that, to ny know edge,
and it just occurred to ne during your
presentation that that could have -- over tine,

and it won't happen initially with just a few,
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but over tine, as nore and nore are destroyed,
why, it |ooked like it could have an inpact on
what you do.
Any ot her questions or comrents?
(No response.)
CHAl RVAN GARD:  Ckay.
Thank you so nuch, Eil een.

MS. HACK: Thank you.

CHAI RMAN GARD: This is a public
heari ng before the Environnental Rules Board of
the State of Indiana concerning |Indiana s water
quality standards. A notice of review of water
qual ity standards and public hearing was
publ i shed in the March 24th, 2021 |Indi ana
Regi ster seeking public comment on any aspect of
current water quality standards.

Are there any commenters? Anyone fill out
a card to speak on this?

MR CLEM No, | don't see any.

CHAI RVAN GARD: Anybody el se wish to
testify?

(No response.)

CHAl RMVAN GARD: Well, then the
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hearing is concluded, and there is no Board
action required related to this hearing.

Martha Clark Mettler will present
information on Selenium Criterion related to the
Metals Criteria rulemaking that will cone before
the Board for final adoption at an upcom ng
meet i ng.

Mar t ha?

MS. METTLER  Yes. Thank you. Thank
you, Chair Gard and all of the nmenbers of the
Board for giving me this opportunity to kind of
give you a little nore infornation about the
proposed changes to our seleniumcriteria. The
agency recogni zes the conplexity of this
particular criteria change, and if you even
slightly perused the comments that we've received
on second notice and the prelimmnary rule, you
W ll see that many of them focus on sel eni um

So, we were kind of brainstorm ng and
trying to figure out a way to help you al
understand a little better, so we created that
i nformati on sheet, which we shared with you

before the neeting, and |'mjust going to kind of
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hit sonme highlights of that and see if we can
answer any questions or help in that way.

But before | launch into that, | just want
to thank Eil een for doing an excellent job of
presenting our Water Quality Standards Review |
very nuch appreciate that from her.

So, one question you mght have is, you
know, why did EPA even change their
reconmendati ons on sel eniun? And so, they
constantly are reviewing their water quality
standards reconmendati ons, review ng the science
that they use for that. They are shifting way
nore to a focus of | ooking at kind of susceptible
speci es, areas of concern that -- where exposure
to the chemcals that they're review ng could
cause probl ens.

And so, in this case, they focused on the
fish eggs particularly of certain species that
were particularly susceptible, which are the
sturgeon | ake fishes, and then to transl ate that
into somet hi ng we coul d use for dischargers and
permts and ot her eval uations.

W want to be able to | ook at a
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concentration in water that would be appropri ate,
so they translated the -- they provided not only
an egg criterion, but also one for fish tissue,
and then translated that and provided criterion
for what netals are appropriate in water.

All of it is particularly relevant to
sel enium as wel|l as other paraneters, but because
it's bioaccumul ative, so it collects in the eggs,
whi ch can then be eaten and bi oaccunul ate i n not
only fish, but in wildlife and birds, and then
eventual ly, as we, as humans, eat the fish, it
coul d bi oaccunulate in us as well.

So, they established these revised
criteria to be protective of all of those things,
so it creates for a conplicated criterion that
we -- when we reviewed our water quality criteria
for netals in devel oping this rul emaki ng, we
realized that our downstate nunber in particular
was not even close to being protective. It was
orders of magnitude different, and so, it needed
t o be changed.

Initially we thought we could just do a

wat er quality nunber consistent wth what was in
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the Great Lakes, because it was a nore
reasonabl e, appropriate nunber for water quality
at five, and we got feedback from stakehol ders
that wanted the opportunity to use those other
end points, because once you translate from eggs
to fish, you add a | ayer of conservatism and
then fromfish to water there's anot her.

So, that -- as dischargers and those that

may be inpacting seleniumlevels in water, they

want ed the opportunity to denonstrate that, "Oh,
well, it is really still safe when we | ook at
fish or even eggs." But people aren't really

t hi nki ng about doi ng that, because collecting and
verifying using fish eggs is a very conplicated
process. But we wanted, based on their request,
to provide themw th that opportunity, so that is
why we have noved forward wth the change of
adopting the recommended criteria by EPA

One of the other options that we wanted to
provide is -- because they were established to be
protective, as | said, the sensitive sturgeon
species, we want to provide an opportunity if you

coul d denonstrate that you were discharging in an
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area where there aren't any sturgeon, that you
could kind of skip sone steps and use a non -- a
sturgeon-absent type of criteria, and we hoped
that we coul d maybe establish clear |ocations of
where that would be, so it would be obvi ous.

I'mgoing to share ny screen here to show
you -- at least attenpt to show you -- can you
all see that? Not yet. There we go. This map
t hat we put together to kind of show, based on
the research that we did, nostly using DNR s
experts on fish | ocations and where they like to
be and breed, identified where sturgeon-like fish
woul d be in Indiana. And so, these col ored
streans throughout the downstate waters are where
sel eni um has been found.

Then as we worked through that with EPA
because they're concerned about the fact that
fish nove around, the juvenile fish will swm
into smaller tributaries, and the | arger fish
w |l nove around to breed and that kind of thing.
They insisted upon a buffer based on the
hydr ol ogi ¢ unit codes around these streans.

So, once you put that in there, you can
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see here that al nost the whole state could be
deenmed as having sturgeon at this kind of scale,
so we didn't feel that this nmap approach was
useful as we had hoped.

And so, we still included the
st ur geon- absent nunbers in our proposed rule so
that it could be useful, because you could show
at a snaller scale, a finer scale, "On ny --
where | discharge is a small stream There's no
sturgeon anywhere around here. W never had
sturgeon or --" and still have to the opportunity
to utilize that nunber.

Once it's confirnmed that the information
you provided is legit, it really does denonstrate
that there are no sturgeon, then you would be
able to use those nunbers that were cal cul at ed
for sturgeon-absent waters. Wuldn't have to go
t hrough a whole rulenaking to do it; you would
just be able to do it inmediately. And then
whenever we update criteria, we could identify
t hose | ocations in sone subsequent rul enaking,
but you would be able to utilize those nunbers

ri ght away.
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And so, we thought that was one hel pful
type of approach that we wanted to i ncl ude,
because we do know that there aren't sturgeon
ever ywhere, even though the map kind of made it
| ook that way.

The other thing that | wanted to ki nd of
qui ckly go over is: There's not a |lot of types
of industries that are really discharging
seleniumin Indiana. There's a couple of key
i ndustries, the electric power industry and coal
m ni ng do, but beyond that, there's not a | ot of
di schargers that have to worry about the
reasonabl e potential to exceed these criteria.

And we revi ewed our data from our 165
fixed station sites and our problem stic sanpling
sites for -- | don't know how far back we went,
and didn't find seleniumas a particularly
i nvasi ve, problenmatic criterion, but there are
I nstances where we do need to ensure the
protection and that our criteria is up to date.

A lot of the comments received were from
the coal industry, and we have included the

opportunity provided by the recommended criteria
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for utilizing an intermttent discharge criteria,
which is essentially what they do. The

di scharges they have are stormnater rel ated,
based on, you know, runoff through the coal

m ni ng processes that they're using, and that
will allow a higher type of water quality nunber
to be utilized by the coal industry if they have
reasonabl e potential to exceed.

And we think that's a good idea, and kind
of the thinking about that is that the criteria
are set to be protective of sturgeon, you know,
kind of big | unmbersone fish, a kind of chronic
criteria of themjust kind of sitting in the sane
wat er, constantly being exposed if there is a
const ant di schar ge.

That's one thing, but these intermttent
di scharges that quickly pass by the fish will
allow a higher criterion and still be protective.
So, we wanted to recognize -- wanted you all to
be aware that that was part of what is in the
proposed criteria.

So, with that, I'Il turn it over to

questions or --
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CHAI RVAN GARD: | do have one
questi on, Mart ha.

M5. METTLER  Sure.

CHAI RMAN GARD: Do you have a
background | evel for naturally occurring
seleniunf? 1Is it naturally occurring in the
environnent at all?

MS. METTLER  Yeah, | think it woul d
be. Until you disturb soil and do some things
like that, | don't know what that would be for
| ndiana. W are starting to head down that way,
because that is sonething we'll need to utilize
for this intermttent criteria, so we're tal king
to the coal industry people and trying to get
what i nformation they have on what are typical
background criteria nunbers, but | don't have
that off the top of ny head today.

CHAl RVAN GARD: Gkay. And then you

just --

MS. METTLER Oh, Eileen wants to
assist. She knows nore about that stuff than I
do.

M5. HACK: | raised ny hand; |I'm
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sorry.
We -- back when this criterion was

adopted, so it was around early 2017 -- this was

adopted in 2016 -- we did a search of data that

we had collected up until that point, and it went
back -- | don't know how many years, but we had
over 15,000 entries, and for a lot of the state,
a lot of the entries were below the detection
limts at that time. And even nore recent data,
we see they're really -- a lot of themare at or
bel ow the detection [imt or they're at the
detection limt --

CHAl RVAN GARD:  Ckay.

M5. HACK: -- which can be as | ow as
half a mcrogramper litre. But in sone areas of
the state we do see -- like the Grand Cal had --
has high levels of selenium and there are areas
in coal-mning regions where they're higher.

But we're not seeing the kind of nunbers
that they were seeing in Idaho. W're not seeing
things in the hundreds, for instance, that they
see out on the West Coast. They see higher

nunbers because of their -- the swal es they have
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out there.
CHAI RVAN GARD: Ckay. Well, thank
you.

Are there any other questions?

(No response.)
CHAI RVAN GARD: Well, that doesn't
take any action at this point.

W now have an update on the G tizen's
Petition fromrepresentatives of the Petitioners
and the agency. |Is there anyone fromthe
Petitioners here to give an update on the
Citizen's Petition fromtheir perspective?

MR CLEM Yes, Craig Wllians is on.

Al so, | apol ogi ze; there was one person that had
a question, Adrianna, for -- as to the netals
criteria.

CHAl RVAN GARD: Ckay. Let's go back
to that.

MR CLEM | apologize. Adrianna,
you shoul d be able to unmute your m crophone.

MS. HII - AVGOUSTI S: Thanks,
Chai rwoman Gar d.

CGood afternoon, nenbers of the Board. I''m
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Adrianna Hi-Avgoustis. |I'mthe new D rector of
Governnental Affairs with the | MA, | ndi ana

Manuf acturers association. This is ny second
week on the job, but the Manufacturers had a
coupl e of comments on the issue. | know t hey' ve
been -- we've been really engaged in this process
regardi ng the new seleniumcriteria, so |

appreci ate getting the tine to speak with you
guys t oday.

Al'l al ong, the Manufacturers have want ed
to make sure that new gui dance is given on the
new st andards so that our nenbers can nmake sure
that they're in conpliance. Qur overall primry
concern i s how I DEM s proposi ng the nonsturgeon
wat ers standard for seleniumto very few parts of
the state, and we also want to thank | DEM and
Mart ha specifically, in her presentation, for
kind of already thinking this way as wel|.

As witten, the rule requires all water in
| ndiana to neet the seleniumcriteria for
sturgeon and paddl efish. W don't believe
there's a need for the site-specific

cal cul ati ons, and the current proposed rul e by
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| DEM woul d require two different approval
processes: One through |DEM one through EPA

And so, we fear that this could lead to
| engt hy, costly, and tine-consun ng
adm nistrative issues in getting the sel eni um
criteria approved for waters that we know don't
support the sturgeon and paddl efish. W're also
concerned that by neking these requests, we'd
al so be subject to the U S. Fish and WIldlife
Service Consultation, which obviously adds nore
del ays to the process.

So, we understand that | DEM s been wor ki ng
on this issue for a long tine, and we're getting
close to the inplenentation strategi es portion of
t he process, so we did review the draft gui dance
on the collection of fish tissue and water col um
data for inplenenting the new criteria, and there
are a couple of specific parts in which we need
sone nore clarification, so | wll go through
t hose qui ckly.

On page two, it states that to use fish
tissue concentrations to conduct a reasonable

potential to exceed determ nation, one, the
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sources of selenium nust have been present and
are not expected to increase. Wat does "are not
expected to i ncrease" nean? W woul d appreciate
alittle bit of guidance in that -- on that.

And then two, on that same paragraph, the
popul ati on of fish sanple has been exposed to the
existing levels of selenium and the systemis
determ ned to be in steady state. Simlar thing,
what does "steady state"” nmean? W would
appreci ate an exanpl e of gui dance on that as
wel | .

On page three, it states generally when
any mmj or changes to water colum sel eni um
concentrations occur for new di scharges, | DEM
wll require a mnimumduration of 12 nonths
before fish tissue nay be sanpled to assess
bi oaccunul ation in the resident fish popul ati on.

On that front, we would really appreciate
the draft guidance to clarify what it nmeans by
"any maj or change to water colum sel eni um
concentrations.” You know, would a fish tissue
be inpacted if there was a 50-percent decrease in

wat er concentrations fromreduced sel eni um
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di scharge? So, again, sone gui dance or exanpl es
on that woul d be hel pful.

And then on page six, it states begin
collecting fish fromthe subreach cl osest to the
outfall for a reasonable potential to exceed
determ nation. Collect fish only fromthe
subreach closest to the outfall. Wen collecting
fish tissue for a site-specific VAF, if the
target fish tissue sanples are not collected in
the first subreach, proceed to the next
downst r eam subr each.

So, on that, we understand collecting fish
closest to the outfall is highly desirable for
determ ni ng reasonabl e potential, but we're
concerned that sanpling data for a VAF factor
t hat includes sanples in the next downstream
subreach can't be used for determ ning that
reasonabl e potential. So, we would ask that | DEM
consider sone flexibility for determ ning
reasonabl e potential in these situations. Again,
gui dance or an exanpl e woul d be hel pful.

And then just lastly, we want to say we

support IDEM s strategy for evaluating the
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intermttent discharges. W appreciate the
sci ence that went behind that.

And that's -- that's everything, so thank
you.

CHAl RVAN GARD: | don't have a page

MS. METTLER  Yeah. So, she's
referring to a different docunent.

CHAI RVAN GARD: Ckay.

MS. METTLER W -- | shoul d have
menti oned that we have devel oped an
i npl enent ati on gui dance docunment to be -- have it
ready when you all are able to finally adopt
these criteria, so we've been working through.
And so, we're absolutely open to that feedback.

So, Adrianna, if you want to e-mail ne

sonet hi ng, then we can take those comments into
consi derati on and nmake any appropri ate
adj ustments to our gui dance, because we
appreci ate the feedback on that. So, that's
posted on our Wb site, so we didn't necessarily
share -- prepared to go over all of that with the

Boar d.
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But it's inmportant to know that we do have
that ready to go, both for gui dance for
est abl i shing reasonabl e potential to exceed
seleniumif you actually are a di scharger of
that, which, like |I said, there aren't a whole
| ot of dischargers in the state that have
sel eni um concer ns.

And then also, if you were to try to use
fish tissue to denponstrate conpliance or to set
up your own site-specific criteria nunber as
appropriate based on fish tissue studies, we' ve
put out guidance for that, how to collect the
right fish at the right tinme and that kind of
t hi ng.

CHAI RVAN GARD: Ckay. Thank you.

Now we' |l nove on to the Citizen's
Petition. You said the Petitioners have soneone
here to give us an update on where they are?
Wul d you -- Ryan, can you bring them up?

MR CLEM Yeah. Craig Wllians is
here, and he should be able to unnute.
CHAI RVAN GARD: Ckay.

Pl ease unnmute and go ahead with your
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present ati on.

MR WLLIAMS: Thank you, Chair Gard.

Can everybody hear ne okay?
MR CLEM  Yep.
MR, WLLIAMS: Ckay. Thank you.

| amCraig WIllianms, representing the
Petitioners, who include a nunber of |ndiana CSO
comruni ti es.

Just as a quick refresher for the Board,
this has been a longstanding item and for
everybody participating. Qur petition has two
primary requests. First was to ask the Board to
direct the assenbly of a work group to devel op
rul e | anguage that provided regulatory certainty
for CSO comrunities who had conpl eted CSO

| ong-term control plans under the framework of

the 2012 EPA Recreational Water Quality Criteria.

The Board directed this through a voice vote at
the February 2021 Rul es Board neeti ng.

The second el enent was to set a specific
deadline for IDEMto provide recommended rul e
| anguage to the Board. Since February,

representatives for the Petitioners and agency
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staff have net on a nunber of occasions and are
actively discussing not only the 2012 EPA
Recreational Water Quality Criteria, but a nunber
of other options that may provi de pat hways for
the regulatory certainty that work for both the
agency and affected conmmunities.

Wi | e we have wor ked on providing
responses to the questi ons asked by the Board,
our focus since the February neeting has been on
efforts related to the work group, and so, those
are not available yet, |I'mafraid.

We believe that the discussions between
t he agency and Petitioners have been very
productive, and we are confident that we can
return to the Board with | anguage that satisfies
bot h agency and Petitioner concerns.

At this tinme, we -- the Petitioners are
asking the Board to table our request to set a
specific deadline for the agency to return with
recommended rul e | anguage, as we conti nue worKi ng
w th agency officials.

And |'m happy to answer any questions you

m ght have.
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CHAI RVAN GARD: Gkay. Thank you very

much.
Questions fromthe Board?
(No response.)
CHAI RVAN GARD: So, you're asking the
Petition to be -- to be tabled at this tine while

you continue to work on this. Wre you asking
| DEM -- asking us to set a specific tine for |DEM
to get suggestions to the Board?

MR W LLI AVE: No, at this point
we're just asking to table the renai ning portion
of our --

CHAl RVAN GARD:  Ckay.

MR WLLIAMS: -- Petition as we
conti nue working with IDEM W' ve had sone
really productive discussions, sone really good
work group neetings, and | think I -- it seens
| i ke we have a pathway to have a -- be able to
acconplish the goals of our Petition, but we just
want to sort of keep that, | guess, on the back
burner, that second item

CHAI RVAN GARD: Ckay. Thank you.

And t hank you for continuing these tal ks and
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wor ki ng to an equi tabl e sol ution.

| DEM do you have a presentation or
comments on this?

MR H Gd NBOTHAM  Madam Chair, this
is Paul Higgi nbotham with IDEMs O fice of Water
Quality. Can everybody hear ne okay?

CHAlI RMVAN GARD:  Yes.

MR, H Gd NBOTHAM  Yeah. | woul d
just say that, going along with Craig, that we
have had three neetings so far. W have a fourth
meeti ng scheduled in June, and we're starting
again -- this is a pretty conplex topic, as you
well know, with all of the work that you did wth
the | egislature back in the day.

So, we are going through a |ot of the
different aspects of the regulatory certainty
that is beyond the 2012 criteria, and we woul d
just like to continue to have sone nore
di scussions with the work group and the
Petitioners thenmselves to see if we can work
t hrough sonething that is agreeable for everyone.

COW PIGOTT: Yeah. Sen. Gard, it's

Bruno, and |I'd just echo Paul's coments and say
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| nyself net with sone representatives of the
group as well, so we've all been working wel
together, and we're just wanting to continue
t hose di scussi ons.

CHAI RVAN GARD: Wl |, thank you. And
| think I can speak for the Board sayi ng keep
conti nui ng those di scussions, and | appreciate
you working for a solution.

Are there any other questions or coments
fromthe Board concerning this?

MR ETZLER: Chai rman Gard, Bil

Etzl er.

CHAlI RMVAN GARD:  Yes.

MR ETZLER |'ve been attending
t hose neetings as well, and | can say fromny

perspective that the di scussions have been very
meani ngful, and | think, as Craig and Pau
i ndicated, there's a path to a solution, and it's
just going to take a little bit of tinme with all
of us working together to nake that happen.

And | comrend bot h groups, because it's --
it has many facets and nany conpli cated pieces

that we have to work through, but it's possible,
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and | appreciate everybody's work.

CHAI RMAN GARD: Wl |, thank you for
attendi ng sone of those neetings. That -- |
think that is good for the Board to have that
i nput .

Any -- any other comments or questions
concerning this?

(No response.)

CHAI RVAN GARD: Ckay. Thank you all.

This is an open forum |s there anyone
that cares to address the Board today?
MR CLEM | don't see it on ny end,
Chai r woman.
CHAI RVAN GARD: Yeah, | don't see
anybody eit her.
The next neeting of the Environnental
Rul es Board is tentatively set for Wadnesday,
August the 11th, 2021 at 1:30 p.m It wll be a
renote neeting like today's, or may be held in
accordance with the renote policy adopted by the
Board, depending on the emergency status of

COVID. The date is tentative and subject to

change. W will keep everyone updated while this
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is confirmed and -- or another date is chosen.

So, thank you all for attending today.

Is there a notion to adjourn?

MR N EM EC So noved, this is Ted

Ni em ec.

CHAI RVAN GARD: |s there a second?

MR, DAVI DSON: Second, this is
Cal vi n.

CHAI RVAN GARD: Ckay. All in favor,
say aye.

(Board nenbers responded, "Aye.")
CHAI RVAN GARD: (Qpposed, nay.
(No response.)
CHAI RVAN GARD: Thank you all
are adj our ned.
COMW PI GOTT: Thanks so nuch.

Appreciate it, everyone.

Ther eupon, the proceedi ngs of
May 12, 2021 were concl uded
at 3:38 o' clock p. m

e
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CERTI FI CATE
I, Lindy L. Meyer, Jr., the undersigned
Court Reporter and Notary Public residing in the
City of Shel byville, Shel by County, I|ndiana, do
hereby certify that the foregoing is a true and
correct transcript of the proceedi ngs taken by ne
on Wednesday, May 12, 2021 in this matter and

transcri bed by ne.

Li ndy L. Meyer, Jr.
Notary Public in and

for the State of | ndi ana.

My Conmmi ssion expires August 26, 2024.
Conmi ssi on No. NP0690003
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