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CHAl RVAN GARD: \Wel |,

August
Envi r onment al

the Board is present, |

all nenbers to i ntroduce thensel ves.

| ook different than we did a year

can start down here.

MR BORTNER:

| ndi ana Departnent of Natural

MR WASKY:

Rul es Board to order.

t hi nk.

1:34 o' clock p. m
August 11, 2021

call the

11t h, 2021 neeting of the |Indiana

A quor um of
Now I will ask
Sone of us

ago. So, we

Dan Bortner, Director,
Resour ces.
Mar k Wasky, with the

| ndi ana Econom ¢ Devel opnment Cor porati on.

CHAI RMAN GARD:

Chair

MR. DAVI DSON:
representing Solid Waste.

COW Pl GOTT:

Comm ssi oner, | DEM

CHAl RVAN GARD: Ckay.

that are virtual ?

DR, ALEXANDROVI CH:

MR, HORN:

of the Rul es Board.

Chri s Horn,

' m Beverly Gard,

Cal vi n Davi dson

Bruno Pigott,

Those of you

Joanne - -

representing
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Labor .

DR ALEXANDROVI CH:  Joanne
Al exandr ovi ch, Local Governnent.

MS. COLLIER  Angelique Collier,
Public Uilities.

DR NIEM EC. Ted N em ec, Health and
Heal th Care.

MS. HUFF: Shel by Huff, Indiana State
Departnment of Agricul ture.

CHAI RVAN GARD: Anybody el se?

MR ETZLER Bill Etzler, Small
Busi ness.

MR, SCHULER: M chael Schul er,
Constructi on.

MS. KASPENSCHELER: Angi e
Kaspenschel er, Public Uilities.

CHAI RVAN GARD: Anyone el se?

(No response.)

CHAI RVAN GARD: Thank you. W do

obvi ously have a quorum
Ryan Cemis going to cover the | ogistics

of in-person versus the renpote participants.

MR CLEM Sure. Thank you, Madam
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Chair.

So, thanks for joining today. M nane's
Ryan Clem Director of Communications. W wll
be taking questions and coments fromthe public
today. |If there's a nenber of the public in the
room here, we have conment cards over here to
fill out if you would |Iike to make a conment.

For those on-line, joining via Zoom kind
of the regular procedure: |If you have a question
or a technical issue, please use the raised hand
or chat feature.

For those joining us by phone, if you have
a question or conmment, you can raise your hand by
pressing star nine, and you will be called upon
at the appropriate tine, and you'll need to
unnmut e your phone, hitting star siXx.

For everyone in today's neeting, please
identify yourself when speaking, and | think you
said, too, please renove -- if you could, renove
your mask when speaking as well. [|If nenbers of
the nedia has joined us via Zoom utilize the
chat feature or e-mail nedi a@dem --

medi a@demin.gov if you have questi ons.
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The nmeeting is being recorded and w il be
put on the | DEM Wb site.
And with that, 1'Il turn it back over to
you.
CHAl RVAN GARD:  Ckay.
Do any of the nenbers, either virtual or

here, have any questions for | DEM about how we do

this?
(No response.)
CHAI RVAN GARD: Ckay. Thank you,
Ryan.
It mght be -- it mght not go quite as
fast as we normally do, but we'll do our best.

And it's nice to see all of you here. Sone of us
look a little different than we did a year and a
hal f ago, and so -- and the masks kind of -- sone
peopl e m ght not be recogni zed.

The first order of business today is the
approval of the summary of the May 12th, 2021
Board neeting. Are there any additions or
corrections to the sunmary of the m nutes as
present ed?

(No response.)
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CHAI RVAN GARD: If not, is there a

noti on to approve?

Voi ce vot e.

aye.

Al l

MR, DAVI DSON: So noved.

CHAI RVAN GARD: |Is there a second?
MR, BORTNER  Second, Madam Chair.
CHAI RVAN GARD: And this will be a

Voi ce? GCkay. Al in favor, say

HUFF:  Aye.

Nl EM EC.  Aye.
ALEXANDROVI CH:  Aye.
BORTNER: Aye.
ETZLER  Aye.
COLLI ER  Aye.

HORN:  Aye.

WASKY:  Aye.

DAVI DSON:  Aye.

22339232330

SCHULER:  Aye.
CHAI RMAN GARD:  Aye.

t hat di sapprove, say nay.

(No response.)

CHAI RMAN GARD: The m nutes are

approved as presented.
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Conmm ssioner, wll you give your report?
COMWM PI GOTT: A couple of things,

Madam Chair. First of all, the Board shoul d
expect fees rul enaking to cone before the Board
in the near future. As you know, |egislation was
passed that allowed the Environnental Rules Board
to consider fee increases and require the agency
to cone forward with a fee increase request for
the Board, and just this last |egislative
session, the tine frane for the agency to do so
was extended to 2022.

W will be comng to the Board with fee
i ncreases for the Ofice of land and the O fice
of Water Quality, badly needed fee increases, |
wll add, and we will ook forward to your
consi deration of this request. The rul emaking
wll be within the dollar amounts that the
statute allows us to request this first round.
And just to rem nd you, the agency wll be
allowed to cone to the Board every five years for
fee increases of no nore than ten percent.

W'll require the agency to conduct an

audit to ensure that before it cones to the
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Board, it knows what its financial situation is
and reports that to the Board so that a real need
is established before the Board receives a
rul emaking, and it's justifiable. So, we'll see
that first round comng up this year, and we're
| ooking forward to getting that in place.
Secondly, | want to indicate that, as you
all are aware, this past |egislative session
| egi sl ati on was passed which altered the state
regul ated wetlands in Indiana. | just want to
say, "Thank you" to you, Sen. Gard, to the
Departnent of Natural Resources, for working wth
the agency in testinony in opposition to the
statute. The statutory changes were made,
however, and the agency intends to foll ow through
with them
A couple of things that we're doing. One
is that we're putting out a general permt as
required by the legislation for inpact to tile
dr ai nage systens, tile drainage that is all owed
to be inpacted so long as you don't drain a
wetl and in the process of doing so. W're

putting together a general permt for that that's
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been public noticed. | think it's actually
ef fecti ve now.

In addition to that, we're putting
t oget her a checklist, and we've got infornmation
on our joint I DEM and DNR Wb site that all ows
soneone who doesn't know whether or not they need
to cone to the agencies, both |IDEM and DNR or
either, to run through a series of questions
which will help themidentify whether or not they
need to get pernits.

And we're excited about that. W worked
really hard together to put forward that tool so
t hat people could be in conpliance with both the
new statutory requirenents and the existing
statutory requirenents regardi ng the inpact of
wet | ands.

In addition to that, because sonme of the
citizens who heard about the changes to the
wet | and statute mght not be totally famliar
wth exactly what those changes entail, because
they did entail sone strengthening of Class 3
wet | ands, while allow ng for exenptions for

muni ci pal 1 npacts to wetl ands and sone

10
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agricultural inpacts and allowed inpacts to
Class 1 wetlands, there could be confusion still.

So, | know that the Ofice of Water
Quality has been working hard to put together
information, and wll be working with our
partners in the ag comunity, to |let them know
about what the changes were to the statutory
provi sions and what they'll need to do in the
future.

You know, we recogni ze that the wetl ands
statute could be confusing, especially to soneone
what m ght not nornally interact with our agency
in the agricultural community or other
communities. W're trying to ensure that people
under st and what the obligations and requirenents
are wth these changes and nake it as clear as
possi bl e.

In addition to that, a Wetl ands Task Force
is called for within the statute. That Task
Force has not been appointed yet, and so, | don't
have news about the conposition of the Task Force
in terms of the people or when it would start.

So, that's ny update. W're going to nove

11
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forward and i npl ement the new statutory

requi rements, and | just want to say thanks to
you al ong the way in the process, and to Dan and
the crew at the Departnent of Natural Resources.

We very nuch appreciate the work you all have

done.
And that's ny report.
CHAI RVAN GARD: Ckay. Thank you,
Conmmi ssioner. | have a couple of questions.

COW PI GOIT:  Yes.

CHAI RVAN GARD: First of all, on the
fees, I1s this going to give the agency enough
financial resources to do your job?

COW Pl GOIT: In all honesty, |
would say no. | would say that it is what the
statute allows for, but there are -- in, for
exanple, the Ofice of Alr Quality, the way that
we charge fees is -- has a logic to it, but it's
actually hurting us right now W charge fees to
facilities that correspond to the anmount of
pollution that they emt into the environnent.

And these facilities have done a great job

of comng into conpliance with the federa
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requi rements, and therefore, the pollution
emtted fromthose facilities has dropped
dramatically, even since 2014. | was just
review ng a chart this norning that showed the
reduction in pollution fromfacilities around the
state since 2014 air quality.

And while we cane forward with a fee
i ncrease that was passed by the Board a year or
two ago for air quality, the anount of reduction
in air pollutants has dropped so dramatically
that we are not going to be able to keep up in
terms of our stacking |evels.

And you m ght ask, "Well, why is that?"
Wel |, because even though pollutants have
di scharged, our work | evel hasn't decreased over
time. We still have to issue the sanme nunber of
permts, we still have to include provisions in
those permts that wll ensure that facilities
continue to neet requirenents, we still have to
i nspect facilities, and those requirenents have
not decreased over tine.

So, we have to nmaintain our stacking |evel

despite the fact pollution | evels have decreased
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and our funding has decreased. So, we're in

di scussions with U S. EPA about that. Cur

formula for how we charge fees -- not the anount
we charge, but the fornmula -- has got to
eventual ly change. That is -- and that is to

acknowl edge that there's some mnimumfl oor | evel
that the agency needs to collect in order to
continue its business. And we won't be doing
that with the current formul ated structure in the
Ofice of Alr Quality.

In the short run, yes, this bienniumwe'l|
be able to neet our financing commtnents, and
wth the fee increases for Land and Water, it
should help a great deal. But we are | ooking out
beyond the next bienniumand trying to forecast,
because it makes no sense to be nyopic and think
only in terns of this year or next year, but in
the long run what are we going to face, and we're
going to need to nmake adjustnents to our fornulas
for air pollution control financing, and we're --
ultimately, we will be revisiting the topic in
the future.

CHAl RMVAN GARD:  Unh- huh.
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COW Pl GOTT: It's not great. W
are also, | want to acknow edge, talking with the
Departnent -- the State Budget Agency about our
fundi ng and the need to adjust funding froma
general fundi ng perspecti ve.

(M. Rulon entered the room)

COW PIGOIT: As you know, we've got
great news in terns of the state budget, and
we've net with the Governor's Ofice and
expl ai ned our financing issues. |In fact, | think
tonorrow we are sitting down with the State
Budget Agency to explain where we're short, and
they commtted to working with us to work out
sone of those gaps as well. So, it's not all on
the folks that do the work to reduce pollution,
but spread out anongst different factors.

CHAl RVAN GARD: kay. Very good.
Thank you.

MR, BORTNER:  Madam Chairman, if |
could add to that as well, I'"'msorry, the
Departnment of Natural Resources is going through
t he sanme review of finances. There are a few

changes com ng on our side as well, and to
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Bruno's point, you know, while the state is in a
good fiscal position, the noney that we're seeing
is taking care of capital needs, not operational
needs, and that's what those fees were intended
to address, those shortfalls.

CHAI RMAN GARD: This is all like
dej a vu.

COMW PIGOTT: It really is.

CHAI RVAN GARD: | renenber the | ast
time they were raised very clearly.

Anybody el se on the Board have questions
on the fees, then I'Il go to wetl ands?
(No response.)
CHAI RVAN GARD: Any virtual people?
(No response.)
CHAI RVAN GARD: No?
(No response.)

CHAI RVAN GARD: Gkay. Wth respect
to the wetl ands, how many wetl| ands do you think
w |l be inpacted in a negative way?

COW PIGOTT: Well, in sone
respects, it's a specul ative question. W do

know t hi s: Al dass 1 wetl ands coul d be
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affected, and the question is just we'll do --
what do we expect out there in terns of all of
the ass 1 wetlands out there that will no

| onger require a permt? Wat percentage of them
m ght not then get a permt and be inpacted? And
we tried our best to think about that, w thout
comng up wth a good solid answer, because it is
so specul ative. An individual may choose not to

i npact a wetland for reasons that | can't

anti ci pate.

So, | don't really know the answer to
that, and it would be pure specul ation on ny part
t o suggest an acreage total in terns of what
i mpact the reduction in Cass 1 or a Cass 2
wet | ands woul d nean essentially for the wetl and
reduction. However, its potential is all Cass 1
wet | ands coul d be i npacted, and they are a | arge
percent age of the wetl ands that we have that are
state protected wetl ands.

CHAI RMAN GARD: Are epheneral
wet | ands Cl ass 1?
COW PIGOIT: Sone of them are

Class 1, that's correct. That is correct.
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CHAl RMAN GARD: Wl |, could this
result in destroying woods to get to the wetl and?

COW Pl GOIT: There -- 1 think,
dependi ng on how the tile inprovenents are done,
it could nean inpacting sone of a wooded area in
order to get to tile inprovenents, and in those
cases for Cass 3 wetlands, our nobst sensitive
wet | ands, the statute requires any entity to cone
to the agency to informthemof the work that's
going to be done, to ensure that those wetl ands
are restored and the woods are restored, and that
there's a mnimal inpact. But yes, there is that
potenti al .

CHAI RVAN GARD: Ckay. Well, thank
you. And a |ot of people worked to change the
direction of the legislation as it was
i ntroduced, and | took this really personal, |
mean | really did.

COW PIGOIT: It was a very tough --

CHAI RVAN GARD: Yes, it was.

COMW PIGOTT: -- session in that
respect, and | know that the folks in our

wet | ands area very nuch appreciate the work that
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you did, that Dan Bortner did, and were pretty
upset about it as well. And we just really thank
you for all of the work you did do on this.

CHAI RMAN GARD: Wl |, you know, |
t hi nk back to when we wote that stat -- statute.
We worked on it for alnost two years, educating
oursel ves as to what was involved, and | nean it
was very conplex, and | just felt like the people
that were doing this didn't know what they were
doi ng.

COMW PIGOTT: Yeah, it -- | think
part of the problemis the | ack of information,
and | think we, at the agency, could do a better
job at educating peopl e about wetl ands, their
value, and |I think we made some great progress,
but we have nore work to do.

CHAI RVAN GARD: Uh- huh.

COWM PIGOIT: | -- interestingly
enough, at the sane tine that we found that we
had a huge push -- and this nmoved quickly through
the legislature on the state |level -- we have a
new adm ni stration on the federal level, which is

revisiting the rul emaki ng regardi ng waters of the
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United States and our 401 Water Quality
Certification Rule, and all indications are that
those will change in the opposite direction.

So, it's -- we have these two regul atory
forces noving in different directions. | think
on the federal level, | could foresee a waters of
the United States rul emaking that could increase
protection of wetlands and broaden what is
consi dered a water of the United States, while at
the sane tine, here at the state, we're reducing
our state |evel protection of wetlands. It's no
smal | irony.

CHAI RMAN GARD: That's right.

Yes.

MR RULON: Chairman Gard, | think
one thing that's -- a lot of us, |ike you, are
just shaki ng our heads, because this really,
despite the way it was sold, doesn't help
agriculture hardly at all, because we're still
governed by the Federal Governnent. This doesn't
affect our 7,000 acres. This doesn't affect
one-tenth of those acres.

CHAl RMVAN GARD:  Unh- huh.
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MR. RULON: The only thing it does is
it hel ps devel opers get around sone rul es on
interstates, so it's just frustrating for us as
for you. | know we share your frustration. A
ot of us in agriculture, | don't -- this isn't
going to benefit us at all.

CHAl RVAN GARD: Well, | just w sh
Farm Bureau had listened to sone of their
menbers.

MR RULON: They refused to listen to
sonme of their nenbers.

CHAI RVAN GARD: Yes, obvi ously.

MR. RULON:. But they had sone
other -- you know, | don't know. Many of the
people fromthe soil and group in |Indiana were
all opposed. There were a lot of -- it's a very
split kind of thing that was pushed through.

CHAI RMAN GARD:  Yeah.

MR RULON:. | just wanted to share
your frustration and tell you that this -- if
there's any opportunity in this -- | don't know

if we have to do a new rul enaking or not, but it

does, | think, open up arule -- all sides wll

21
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be affected if you start a new rul emaki ng; right?
COW PI GOIT:  Yes.
MR RULON: So, if you start --
COW PIGOTT: So, if we start a new

rulemaking -- I'"'mnot sure that the statute
requires a rulemake -- the statutory changes
require that, but yeah, that -- that avenue --
the other -- the other unknown is whether a new

federal rule would change things and reduce the
i mpact of this state statute, because we have to,
at a mninum neet the federal requirenents.

MR. RULON: Exactly, yeah.

CHAl RVAN GARD: Wl |, it was anmazi ng
to me the nunber of just |ay people out there
that | didn't know had any interest in this at
all made comments to ne that they couldn't
believe this was happening, and | was pl eased
that the public would seemto be paying attention
to this.

COMWM PI GOTT: Yeah, that's true.

CHAI RMAN GARD: Ckay. Anything el se,
Conmi ssi oner ?

COW PIGOIT: No. Thank you, Madam

22
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Chair.
CHAI RVAN GARD: Any questions before
we nmove on, fromvirtual people?
(No response.)
CHAl RVAN GARD: Do we have any?
(No response.)
CHAl RVAN GARD: Ckay. We'll nove on
to Chris Pedersen for a rul emaki ng report.
MS. PEDERSEN: Good afternoon. [|I'm
Chris Pedersen, in the Rul es Devel opnent Branch
of the Ofice of Legal Counsel.
R ght now we tentatively expect the next
Board neeting to be schedul ed for Novenber 10t h,
2021, and at that neeting there are several rules
that coul d be presented.
The first is a single adoption hearing for
Davi ess and Pi ke County SO2 redesignations. This
rule revises the designation status for Veal e
Townshi p i n Davi ess County and Washi ngt on
Townshi p in Pike County from nonattai nnent to
attai nnent for the 2010 one-hour primary sul fur
di oxi de st andard.

It will also update the status for the
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remai ni ng portions of these two counties and for
the rest of the state for the applicable
secondary SO2 standard.

Anot her rule is the Fort Wayne Conbi ned
Sewer Overflow Wet Weather Limted Use
Subcat egory rul enaki ng. Fort Wayne has devel oped
a long-termcontrol plan and a use attainability
anal ysis that has been approved by the
Depart nent .

The rul emaking will establish a conbined
sewer overflow wet weather |imted use
subcat egory of the recreational use designation
for the area identified in use attainability
analysis. This rul enaki ng uses a speci al
rul emaki ng process in IC 13-14-9-14, and is
simlar to the one done in January 2020 for the
City of Indianapolis.

And then in addition, the Water and Waste
Permt Fee Rules that Bruno descri bed. W hope
to have those before you for prelimnary
adoption. That will be two separate rul emakings.

That's it.

CHAI RVAN GARD: Thank you.
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Are there any questions for Chris about

rul emaki ng?
COW PIGOTT: W©Madam Chair, if |

m ght just add, the Fort Wayne rul emaking, | hear
a lot of acronyns, and sonetines they just fly
over ny head, so just as a rem nder, this is all
about those conbi ned sewer communities. There's
109 of themin the State of I|Indiana that every
time it rains they just -- they discharge raw
sewage i nto our streans.

And they've commtted numerous doll ars,

and | can't renenber what Fort Wayne was, | think
it was two billion dollars. Fort Wayne was a
|arge -- 500 mllion or sonmething. It doesn't

really matter, it was a lot. And they reduced
their discharges dramatically over tine.

And really this is about those residual
di scharges that happen only every once in a
whil e, and the question is: You know, how do we
ensure that they're not sent to enforcenent by
t his agency because they've gone so far to
elimnate nine -- 99 percent of the discharges

fromtheir CSO s.
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That one percent, well, the idea is that
if you do this thing we call a use attainability
anal ysis, the Environnental Rules Board could
pass a rule that said that there's a new water
quality standard every tine it rains a sufficient
anount that protects them from being sent to
enf orcenent.

It's a recognition that they've done the
right thing, that they've conpleted their program
or are close to it, and that the raw sewage
that's entering our streans has been dramatically
reduced. And it recogni zes that comunities
around the state have done their job in terns of
ensuring that our waters are cl eaner today than
t hey' ve ever been, and that this is specifically
raw sewage that cones from peopl e' s hones.

So, I'mlooking forward to that use
attainability analysis comng forward because --
partly because, as you know, there's been a
petition that's been submtted to this Board that
says, "Well, why don't you adopt water quality
criteria for 2012?" And we've been engaged in

di scussions with a group of stakehol ders, and
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conti nue those discussions to this date.

But this very rulemaking is really a good
path to ensure that we acconplish what those
entities are | ooking to acconplish, and that's
all I wanted to be able to explain just now And
it's -- every tine we go through these things,
it's kind of conplicated, and | just wanted to
rem nd you of what we're tal king about.

CHAl RVAN GARD: Well, this is really
what the | egislation intended to happen --

COW PIGOIT: That's right.

CHAI RVAN GARD: -- because that very,
very small increment of overflow that gets into
the system the cost of getting rid of that could

exceed the cost of everything el se they've done

to get it up there. |It's outrageous. And so,
this is -- this is what was being neant, and
that's why, wth the other group, | had trouble

under st andi ng why they had gone to a rule I|ike
this.

COW PIGOTT: And | think part of
the -- what should help is watching conmunities

cone forward and through this process and bei ng

27
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successful and going through it, because you're
right, this is what this legislation that you
passed woul d acconplish, and |I"mpretty proud of
the work that was done in the legislature to
acconplish that and the work that our staff did
hel ping the | egislature cone up with a sol ution.
CHAl RVAN GARD: Gkay. Thank you.
Any before she | eaves, any questions of
Chris?
(No response.)
CHAI RVAN GARD: Any virtua
questi ons?
(No response.)
CHAI RVAN GARD: Ckay.

Today we wi |l have hearings for the
foll ow ng Board actions: Final adoption of the
BP Tenporary Alternative Qpacity Limtations; the
Solid Waste Fi nancial Assurance; Satellite Manure
Storage Structure Reference Updates; and Metals
Criteria. A hearing on nonexpiring rules in
accordance with the requirenents of
|C 13-14-9.5-1.1. W do this every year or so.

W wll also have one Nonrul e Policy Docunent
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presentati on today on Conmunity | nvol venent.

As a rem nder, if you wish to testify in
any of today's hearings, please fill out a
comrent card and give it to Karla Kindrick at the
sign-in table.

The rules that are being consi dered at
today's neeting were included in Board packets
and are available for public inspection at the
O fice of Legal Counsel, 13th floor, Indiana
Governnment Center North. The entire Board packet
is also available on IDEMs Wb site at | east one

week prior to each Board neeting.

A witten of today's neeting -- a witten
transcript of today's neeting will be nade. The
transcript and any witten subm ssions wll be

open for public inspection at the Ofice of Legal
Counsel. A copy of the transcript wll be posted
on the Rul es page of the agency Wb site when it
becones avai l abl e.

WIIl the official reporter for the cause
pl ease stand, raise your right hand and state
your nane?

(Reporter sworn.)

29
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CHAI RVAN GARD: Thank you.

This is a public hearing before the
Envi ronnmental Rul es Board of the State of I|ndiana
concerning final adoption of anmendnents to rules
at 326 | AC 5-1-8 regarding Alternative Opacity
Limtations for BP.

I will now introduce Exhibit A, the
prelimnarily adopted rule, into the record of
t he heari ng.

Krystal Hackney will present the rule.

MS. HACKNEY: Good afternoon, nenbers
of the Board. M nanme is Krystal Hackney, and |
ama rule witer in the Rul es Devel opnent Section
within the Ofice of Legal Counsel.

Thi s rul emaki ng anends 326 | AC 5
concerning tenporary alternative opacity
l[imtations for BP Products North Anerica, Inc.,
Whiting Refinery |Iocated in Lake County, |ndiana,
Source | D 089-00453. The anendnents of the
opacity limtations during startup, shutdown, and
hot standby events will only positively inpact
the source. BP Witing Refinery benefits by

reducing the risk of fire or explosion from
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operation of the electrostatic precipitator
control device during these uni que operating
scenari os.

BP Wiiting Refinery's fluidized catalytic
cracking units are subject to tenporary
alternative opacity limtations under
326 | AC 5-1-3 that generally apply to boilers
when building a new fire, or shutting down, as
identified in the current Title V operating
permt. This rulemaking i ncreases worker safety
by allowing the two fluidized catal ytic cracking
units to have a tenporary alternative opacity
limtation during this nonrouti ne events.

| DEM has reviewed avail able infornmation to
establish a tenporary alternative opacity
l[imtation that will ensure that the tenporary
alternative opacity limtations will not inpact
mai nt enance or the National Anbient Air Quality
Standards. To remain conpliant during this
rul emaki ng, BP Whiting Refinery requested a
vari ance from 326 | AC 5-1-3 during startup,
shut down, and hot standby events. This rule was

prelimnarily adopted by the Board on May 12th,
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2021.
| DEM requests that the Board final adopt
this rule as presented. | amavailable if you
have any further questions.
COMW PI GOTT: And Madam Chair -- and
Krystal, thank you for your presentation -- | do

want to say, reading through this stuff, it's

extrenely conplex. |f you understand exactly
this fire and boiler and stuff -- I'lI|l be the
first to admt | don't, and that it's confusing,

but it's really interesting. And really, the big
point here, if I"mnot m staken, is, |ook, you
have these pollution control Iimts in place, but
at certain tinmes they could cause an expl osi on or
fire --

M5. HACKNEY: Correct.

COW PIGOIT: -- under the right
ci rcunst ances, and everybody acknow edges t hat,
even U S. EPA. So, we're going to change these
limts during this place, and it's a nysterious
magi cal process. |I'mglad there are people at BP
t hat know what they're doing, and | think it's

the right thing to do, these tenporary opacity
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limts, eve

in operatio

acknow edge
So,

t hanks, all

n though |I've never really seen this
n, and will be the first to

t hat .
t hank you for working on this, and

of air quality, for understanding

what | clearly do not.

Krystal ?

nore of the

refineries?

MS. HACKNEY: Thank you.
CHAI RMAN GARD: Any questions for

MR DAVI DSON: Krystal --
MR. RULON:. Krystal -- go ahead.
MR. DAVI DSON: -- should we expect

se, since we have so nuch from ot her

M5, HACKNEY: Not at this tine. To

ny understanding, it is site specific, and if

t hey cone,
t hem or ant

needed.

specific un

they cone, but we can't really expect

icipate themuntil it's necessary and

COMW PIGOTT: And they're for
its, if I'"mnot m staken.

M5. HACKNEY: Correct.

COMW PIGOTT: And we don't have a
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bunch of refineries around that engage in this,
so | don't think we'll see a lot of it. But it
does nake sense to do this for worker safety, and
just the population. Oh, and the fact that
Nat i onal Anbient Air Quality Standards w || not
be affected by this is inportant to renenber.
We're not decreasing the standards by setting
this tenporary opacity limt.

MS. HACKNEY: That's correct.

CHAI RMAN GARD: Ken, did you have --

MR. RULON: | just -- reading through
it, is there sonepl ace where we're going to keep
track of how often they're claimng startup and
shutdown? And we're not going to let themclaim
there's startup all day long; right? There's
sonme sort of alimt on that? | had trouble
finding it, is what |'m sayi ng.

MS. HACKNEY: Yes.

Susan?
Susan Bem can testify to this.

MS5. BEM Susan Bem wth the Ofice
of Alr Quality.

COW PIGOIT: Susan, do you want to
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stand up so that Lindy can hear you?

M5. BEM Uh- huh.

Yeah, they need to keep track of all of
their startup-shutdown-mal function tine frames
that they report back to the Departnent. And I
just was going to add earlier when Krystal
nmentioned, there's still sone control devices
being in operation. They're going to continue to
operate the site | oads as part of their new
limt. | mean they're pretty infrequent
occurrences.

MR. RULON: Thank you.

CHAI RVAN GARD: Any ot her questions?

(No response.)

CHAI RVAN GARD: Any virtua
questi ons?

(No response.)

CHAl RVAN GARD: GCkay. Do we have
anyone that has signed the speaker card to
testify?

M5. Kl NDRI CK: No.

CHAI RMAN GARD: |s there anyone

virtually that wants to testify?
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MR CLEM | don't see anyone.
CHAI RVAN GARD: Ckay. If not, this
hearing i s concl uded.

The Board will now consider final adoption
of anmendnents to 326 | AC 5-1-8, BP Tenporary
Alternative Qpacity Limtations.

Is there any further Board di scussi on?

(No response.)
CHAI RVAN GARD: Virtual ?
(No response.)
CHAI RVAN GARD: None? Then | need a

notion for final adoption of the rules as

present ed.

MR RULON: So noved.

MR, DAVI DSON:  Second.

CHAI RMAN GARD: Ckay. | have a
little different -- a little different sheet

here, which is actually a nice thing.
M. Wasky?
MR WASKY: Yes.
CHAI RVAN GARD: M. Schul er?
MR SCHULER:  Yes.
CHAI RVAN GARD: M. Rul on?
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MR
CHAI
DR
CHAI
VB.
CHAI
MR
CHAI
MR
CHAI
MR
CHAI
IVB.
CHAI
MR
CHAI
DR.
CHAI
The vote i

aye.

adopti on.

RULON:  Yes.
RVAN GARD: Dr.
NI EM EC.  Yes.
RVAN GARD: Ms.
HUFF:  Yes.
RVAN GARD: M.
HORN:  Yes.
RVAN GARD: M.
ETZLER  Yes.
RVAN GARD: M.
DAVI DSON:  Yes.
RVAN GARD: Ms.
COLLI ER  Yes.
RVAN GARD: M.
BORTNER:  Yes.
RVAN GARD: Dr.

AL EXANDROVI CH:

37

Ni em ec, Zoon?

Huf f |

for --

Hor n?

Etzl er?

Davi dson?

Collier?

Bort ner ?

Al exandr ovi ch?

Yes.

RVAN GARD: And the Chair votes
s 12 yes, zero nays. The
amendnents to 326 | AC 5-1-8 are adopted for final
Thank you all
This is a public hearing before the
Rul es Board of the State of I|ndi ana

Envi r onment al
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concerning final adoption of anmendnents to rul es
at 329 IAC 10, 11.5, 11.6 and 11.7, Solid Waste
Fi nanci al Assurance Rul es.

I will now introduce Exhibit B, the rule
as prelimnarily adopted with | DEM s suggest ed
changes, into the record of the hearing.

And | think Chris Pederson is going to
stand in for Dan Watts.

MS. PEDERSEN: Good afternoon,
menbers of the Board. |'m Chris Pedersen, from
t he Rul es Devel opnment Branch.

This rul e makes updates and corrections to
address issues in the Solid Waste Facility
Fi nanci al Assurance Rul es across different
articles in Title 329. The main anendnments in
this rul emaki ng i nclude: Providing additional
conpliance flexibility for regulated entities;
improving |DEM s adm ni stration of financial
assurance requi renents; resolving inconsistencies
bet ween vari ous financial assurance rul es;
revi sing outdated requirenents; and correcting
errors in the rul e | anguage.

Since the draft rule was prelimnarily
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adopt ed, | DEM has nade a few changes to the
proposed rul e requirenents, including:

Clarifying the requirenents for the establishnment
of a standby trust fund if the financi al
assurance anount is over $20,000 for all
facilities that use a surety bond or letter of
credit options under the sanme permttee, owner,
or operator; and correcting and clarifying rule

| anguage.

Representatives from | DEM are available to
answer any questions you have about this
rul emaki ng.

The Departnent requests that the Board
final adopt this rule as presented with the
amendnent s.

CHAI RMAN GARD: Are there any
questions for Chris concerning the rule and the
amendnent s?

(No response.)

CHAI RVAN GARD: Any virtua
questi ons?

(No response.)

CHAl RVAN GARD: Ckay. Are there any
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speaker cards submtted?
M5. KINDRI CK:  No, ma'am
CHAI RMAN GARD: This hearing is
concl uded.
The Board will now consider final adoption
of amendnents to 329 | AC 10, 11.5, 11.6 and 11.7,
Solid Waste Fi nanci al Assurance Rul es.
Is there Board di scussi on?
(No response.)
CHAI RVAN GARD: Any virtua
di scussi on?
(No response.)
CHAI RVAN GARD: Then | need a notion
to adopt | DEM s suggested changes.
MR, BORTNER  So noved, Madam Chair.
CHAI RVAN GARD: |Is there a second?
MR, DAVI DSON:  Second.
CHAI RVAN GARD: This is a roll-cal
vote. This is on the anmendnents.
M. Wasky?
MR WASKY: Yes.
CHAI RVAN GARD: M. Schul er?
MR, SCHULER  Yes.
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CHAI RVAN GARD: M. Rul on?

MR RULON:  Yes.

CHAl RVAN GARD: Dr. Ni eniec?

DR N EM EC. Yes.

CHAI RVAN GARD: Ms. Huff?

MS. HUFF: Yes.

CHAI RVAN GARD: M. Horn?

MR HORN: Yes.

CHAl RVAN GARD: M. Etzler?

MR ETZLER  Yes.

CHAI RVAN GARD: M. Davi dson?

MR. DAVI DSON:  Yes.

CHAI RVAN GARD: Ms. Collier?

M5. COLLI ER  Yes.

CHAl RVAN GARD: M. Bortner?

MR BORTNER:  Yes.

CHAI RVAN GARD: Dr. Al exandrovich?

DR. ALEXANDROVI CH:  Yes.

CHAI RVAN GARD: The Chair votes aye.
The vote is 12 yes, zero no, to adopt the
anmendnent s.

Is there a notion to final adopt the rule

as anended?
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MR DAVI DSON: So noved.

CHAI RVAN GARD: Is there a second?

MR RULON: Second.

CHAI RMAN GARD:  Fi nal adoption as

anmended.
M. Wasky?

MR WASKY: Yes.
CHAI RVAN GARD: M.
MR SCHULER:  Yes.
CHAI RVAN GARD: M.
MR RULON: Yes.
CHAI RVAN GARD: Dr .
DR. NI EM EC.  Yes.
CHAI RVAN GARD: Ms.
M5. HUFF:  Yes.
CHAI RVAN GARD: M.
MR HORN: Yes.
CHAI RVAN GARD: M.
MR ETZLER  Yes.
CHAI RVAN GARD: M.
MR DAVI DSON:  Yes.
CHAI RVAN GARD: Ms.
MS. COLLI ER  Yes.

Schul er ?

Rul on?

Ni em ec?

Huf f ?

Hor n?

Et zl er?

Davi dson?

Collier?
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CHAl RVAN GARD: M. Bortner?
MR BORTNER:  Yes.
CHAI RVAN GARD: Dr. Al exandrovich?
DR ALEXANDROVI CH:  Yes.
CHAl RVAN GARD: The Chair votes aye.
The amended rule is adopted with 12 yeses, zero
noes.
This is a public hearing before the
Envi ronnmental Rul es Board of the State of I|ndiana
concerning final adoption of anmendnents to rules
at 327 | AC 20, Manure -- Satellite Manure Storage
Structure Reference Updates.
I will now introduce Exhibit C, the
prelimnarily adopted rule, into the record of
t he heari ng.
Krystal Hackney will present the rule.
MS. HACKNEY: (Good afternoon again.
My nane is Krystal Hackney. I'ma rule witer in
the Rul es Devel opment Section within the Ofice
of Legal Counsel.
Thi s rul emaki ng updates certain references
t hroughout the Satellite Manure Storage Structure

Rule at 327 I AC 20 for the United States

43




© 00 ~N oo o b~ w N P

NONNN R R R R R R R R R R
w N P O W 0N o U~ W N P O

Departnent of Agriculture, Natural Resources
Conservation Services Conservation Practice

St andards for consistency with the requirenents
found in the Confined Feedi ng Operations Rul e
at 327 | AC 19.

The alignnent of these two rules w ||
elimnate confusion for interested parties and
provi de consi stency in the design and
construction of future manure storage structures.
Aligning the Satellite Manure Storage Structure
Rule with the Confined Feedi ng Operations Rul e by
updati ng these references wll ensure that future
regul ated sources are held to the sane standards
for the sane activities across state rul es.

| DEM st af f have i npl enented the updated
standards for sources permtted under the
Confi ned Feeding Operations Rule at 327 | AC 19.
The update to the Natural Resources Conservation
Servi ces Conservation Practice Standard 313
requi res additi onal engi neering considerations
and adds a m nor expense to the pernmitted source.

There have not been any conpl aints

regardi ng these expenses from current conbi ned
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f eedi ng operations permt holders. The m nor
costs are fromthe soil strength standards and
soil suitability standards for backfill.
| DEM expects that the added cost to be
negligible and all other -- or excuse ne -- all
of the other updates nade in this rul emaki ng do
not i npose any additional requirenents. This
rule was prelimnarily adopted by the Board on
May 12t h, 2021.
| DEM requests that the Board final adopt
this rule as presented. | amavail able to answer
any further questions that you may have.
Thank you.
CHAI RVAN GARD: Does the Board have
any questions?
(No response.)
CHAI RVAN GARD: Any virtua
questi ons?
(No response.)
CHAI RVAN GARD: Are there any speaker
cards?
M5. KINDRI CK:  No, ma'am
CHAl RMVAN GARD: This hearing is
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concl uded.

The Board will now consider final adoption
of amendnents to 327 | AC 20, Satellite Manure
St orage Structure Reference Updat es.

Any Board di scussi on?

(No response.)

CHAI RVAN GARD: We need a notion to
final adopt the rules as presented.

MR ETZLER: So noved, Bill Etzler.

CHAI RVAN GARD: |Is there a second?

MR, DAVI DSON:  Second.

MR HORN: So noved, Chris Horn.

CHAl RVAN GARD: All right. Final
adoption, roll call.

M. Wasky?

MR WASKY: Yes.

CHAl RVAN GARD: M. Schul er?
MR, SCHULER  Yes.

CHAI RVAN GARD: M. Rul on?
MR RULON:  Yes.

CHAl RVAN GARD: Dr. Ni eni ec?
DR N EM EC. Yes.

CHAI RVAN GARD: Ms. Huff?
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MS. HUFF: Yes.

CHAI RVAN GARD: M. Horn?

MR, HORN: Yes.

CHAl RVAN GARD: M. Etzler?

MR ETZLER  Yes.

CHAI RVAN GARD: M. Davi dson?

MR. DAVI DSON:  Yes.

CHAI RVAN GARD: Ms. Collier?

M5. COLLI ER  Yes.

CHAI RVAN GARD: M. Bortner?

MR, BORTNER  Yes.

CHAI RVAN GARD: Dr. Al exandrovich?

DR. ALEXANDROVI CH:  Yes.

CHAI RMAN GARD: The Chair votes aye.
The rule is finally adopted with 12 yeses and
zer o nays.

MR, RULON: Chairman Gard, if | could
just throwinto the mx on this that this is a
cl assic case of what nakes I ndiana a great place
to live, because you've anticipated a problem
that's going to be here in the future, because
we're going to be forced to nove this stuff

around to get the maxi mum nutri ent val ue over
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different areas, and | just don't think people in
this room woul d appreci ate that conpani es are
going to be involved in that.

This is so inportant to know what the
rules are, and forcing themto have the sane
rules as the rest of the industry is really very
well done. So, | think all of this -- |I'd just
| i ke to say thank you for doing this before it
becones an issue.

CHAI RVAN GARD: That's true. Yeah,
t hank you for that comment.

This is a public hearing before the
Envi ronnental Rul es Board of the State of [|ndiana
concerning final adoption of anmendnents to rules
at 327 I AC 2-1-6 and 327 I AC 2-1.5-8 regarding
Metals Criteri a.

I will now introduce Exhibit D, the rule
as prelimnarily adopted with | DEM s suggest ed
changes, into the record of the hearing.

MaryAnn Stevens will present the rule.

MS. STEVENS: Good afternoon, nenbers
of the Board. |'m MaryAnn Stevens, a rule witer

in the Ofice of Legal Counsel, Rules Devel opnent
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Branch, representi ng LSA Docunent 14-58 regarding
Aquatic Life and Human Heal th Anbi ent Water
Quality Criteria for Metals.

Thi s rul emaki ng proposes revisions to
| ndi ana's aquatic life and human heal t h anbi ent
water quality criteria for specific netals to
refl ect updates based on the nbst recent science
and national recommended water quality criteria
devel oped by the United States Environnment al
Protecti on Agency pursuant to section 304(a) of
the C ean Water Act.

Section 304(a) requires U S. EPAto
develop criteria for anbient water quality that
reflect the |latest scientific know edge on the
i mpact of pollutants on human heal th and aquatic
life. Under the Clean Water Act, states are
responsi ble for periodically review ng and
revising their water quality standards, which
i nclude water quality criteria.

Water quality criteria are anounts of
constituents that, when net in anbient waters,
protect human health and aquatic life. Water

quality criteria apply to Indiana water bodies
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t hemsel ves and do not i npose any requirenents or
costs on any specific entity. A state's water
quality criteria are subject to U S. EPA
approval, and if a state deviates fromU. S. EPA' s
reconmended water quality criteria, the state
must expl ai n why.

Based on the |l atest scientific know edge
and | DEM s careful review and consi derati on,
proposed aquatic |life and hunman heal t h anbi ent
water quality criteria under this rul emaki ng may
becone nore or |l ess stringent than existing
criteria. The change to a criterion is based on
the | atest scientific research reflected in the
Nat i onal Recommended Water Quality Criteri a.

Seleniumis the criterion that has
generated the nobst concern fromthe regul at ed
community. IDEMs Ofice of Water Quality held
nunmer ous neetings wth regul ated stakehol ders and
U S. EPA regarding selenium As a result of
t hese di scussi ons, | DEM devel oped and proposed a
| ess stringent seleniumsite-specific criterion
for areas outside of the G eat Lakes System where

sturgeon and paddl efi sh, which are the species
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nost sensitive to selenium s inpacts do not
occur.

| DEM has al so devel oped draft
i mpl enment ati on gui dance and conti nues to work
W th stakehol ders to devel op other tools for
i npl enenting seleniumcriterion el enments.

The proposed rule that was prelimnarily
adopted by the Board on Novenber 18, 2020 was
posted in the Indiana Register with a third
comrent period of twenty-one days. Two comrent
letters were submtted. |IDEM s responses to the
comments can be read in the Third Notice Response
to Comments document provided with the rule
docunents prepared for this hearing to consider
final adopti on.

| DEM bel i eves the proposed rul e has
fulfilled its goal of updating to the Nati onal
Recommended Water Quality Criteria for the
various netals criteria that IDEMintended to
revise in this rul emaking. Therefore, |DEM asks
for the Board's vote of approval in final
adopti on.

If there are any questions, | can provide
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answers, and we have technical staff fromthe
O fice of Water Quality who can provide nore
specific answers as well.
CHAI RMAN GARD: Are there any
questions from Board Menbers concerning the rul e?
(No response.)
CHAI RVAN GARD: Any virtua
questi ons?
(No response.)
CHAl RVAN GARD: So, | guess not. Any
speaker cards subm tted?
MS. KINDRI CK: No, nma'am
CHAl RVAN GARD: Gkay. This hearing
i s concl uded.
The Board will now consider final adoption
of amendnents to rules at 326 | AC 2-1-6 and
327 I AC 2-1.5-8 concerning Metals Criteria.
Any further Board di scussion?
(No response.)
CHAI RVAN GARD: |Is there a notion to
adopt | DEM s suggested changes?
MR RULON: So noved.
CHAI RVAN GARD: |s there a second?
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MR, DAVI DSON:  Second.

CHAI RVAN GARD: Roll call. This is
on the anmendnents to the rule.

M. Wasky?

MR WASKY: Yes.

CHAl RVAN GARD: M. Schul er?

MR, SCHULER  Yes.

CHAl RVAN GARD: M. Rul on?

MR RULON:  Yes.

CHAl RVAN GARD: Dr. Ni eni ec?

DR. NI EM EC.  Yes.

CHAI RVAN GARD: Ms. Huff?

MS. HUFF: Yes.

CHAI RVAN GARD: M. Horn?

MR HORN: Yes.

CHAl RVAN GARD: M. Etzler?

MR ETZLER  Yes.

CHAI RVAN GARD: M. Davi dson?

MR. DAVI DSON:  Yes.

CHAI RVAN GARD: Ms. Collier?

M5. COLLI ER  Yes.

CHAl RVAN GARD: M. Bortner?

MR. BORTNER  Yes.
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CHAI RVAN GARD: Dr. Al exandrovich?

DR ALEXANDROVI CH:  Yes.

CHAI RVAN GARD: And the Chair votes
aye. The anendnents to the Metals Criteria Rule
have been adopted, 12 to O.

The Board will now consider final adoption
of amendnents to rules at 326 | AC --
326 I AC 2-1-6 and 327 | AC 2-1.5-8 concerning
Metals Criteri a.
Any further discussion?
(No response.)

CHAI RVAN GARD: This is roll -- we
need an anendnent to adopt the rule as anended.
MR DAVI DSON: So noved.

CHAI RVAN GARD: |Is there a second?

MR. BORTNER: So noved.

CHAI RVAN GARD: Second? Gkay. This
wll be aroll-call vote on final adoption.

M. Wasky?

MR WASKY: Yes.

CHAI RVAN GARD: M. Schul er?

MR SCHULER:  Yes.

CHAI RVAN GARD: M. Rul on?
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MR RULON: Yes.

CHAl RVAN GARD: Dr. Nieniec?

DR N EM EC. Yes.

CHAI RVAN GARD: Ms. Huff?

MS. HUFF: Yes.

CHAI RVAN GARD: M. Horn?

MR HORN: Yes.

CHAl RVAN GARD: M. Etzler?

MR ETZLER  Yes.

CHAI RVAN GARD: M. Davi dson?

MR. DAVI DSON:  Yes.

CHAI RVAN GARD: Ms. Collier?

MS. COLLI ER  Yes.

CHAl RVAN GARD: M. Bortner?

MR BORTNER:  Yes.

CHAI RVAN GARD: Dr. Al exandrovich?

DR. ALEXANDROVI CH:  Yes.

CHAI RVAN GARD: And the Chair votes
aye. The Metals Criteria Rule has been adopted
as anended, 12 yes, zero nays.

COMW PI GOTT: ©Madam Chair?

CHAl RVAN GARD:  Yes.

COW PIGOIT: MNMay | just for a
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nonment thank Martha Cark Mettler and Eil een Hack
of our staff, who are here at the neeting? Both
of these fol ks worked, | don't know, seven years
on this rul emaki ng.

MS. METTLER A new record for ne.

COMW PI GOTT: Yeah. And innunerable
meetings with our friends in the coal industry,
wor ked very hard to fashion conprom ses that
woul d be effective in the use of specific
situati ons where paddl efi sh or the other fish
t hat was nentioned, sturgeon, were not in the
wat er s.

And | just want to thank them for their

persi stence, their inclusion of all of the
st akehol ders and the work that's been done. |
think, as a result, in taking our tine, these
criteria are better for it, and sonetines
pati ence, even though that patience requires
years, is worth it. So, thanks to both of you
and the work that you've done on this rul emaking.

CHAI RMVAN GARD: | don't think you al
qui te nade the record, though, of the | ongest

rul emaki ng.

56




© 00 ~N oo o b~ w N P

NONNN R R R R R R R R R R
w N P O W 0N o U~ W N P O

COMWM PIGOTT: No, that's true.

MS. METTLER  No, | neant that was
t he shortest one for ne.

(Laughter.)

M5. METTLER | did antideg and
groundwater, the | ong version.

CHAl RMAN GARD: This is a public
heari ng before the Environnental Rules Board of
the State of |ndiana concerning the review of
rules that do not expire under IC 13-14-9.5-1.1.
Every year IDEMis required to publish a |list of
rul es that have been effective for seven years
that are not subject to expiration because they
are necessary for a federally del egated program
or to receive or maintain federal funding.

This year notices were published for the
air rules in Title 326 and water rules in Title
327. A 30-day comment period was provided for
each notice. No comments were received.

Il will now introduce Exhibit E, the I|ist
of rules in Title 326 that do not expire, and
Exhibit F, the list of rules in Title 327 that do
not expire under I C 13-14-9.5-1.1, into the
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record of the hearing.

At this tinme, is there anyone who woul d
li ke to comment on any of the rules listed in
ei ther notice?

(No response.)
CHAI RVAN GARD: Are there any speaker
cards presented on this?
M5. KINDRI CK:  No, ma'am
CHAI RVAN GARD: None? Ckay.

Are there any virtual people that want to

speak on it?

MR CLEM No.

CHAI RVAN GARD: No? Ckay. I f not,
this hearing is concl uded.

The Board nust determ ne, based on
comments received, whether to direct the agency
to open a new rul emaking for any rules that are
listed in the notices. |If the Board chooses not
to ask for a rul emaking, a notion should be nmade
for no further action to be taken on the rules.

So, any comment on this?

(No response.)

CHAI RVAN GARD: VWell, we need a
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notion to -- for either no further action on the
rules or to direct the agency to begin a
rul emaki ng on a specific listed rule. Is there a
noti on?

MR. RULON: A quick question for
Bruno, if | may, just --

CHAlI RMVAN GARD:  Yes.

MR RULON: -- are there any of these
rules that you would like to initiate a
rul emaki ng on to i nprove thenf

COW PIGOIT: At this point, no,
there's not one that we're thinking of needing a
change. Thank you for asking, though.

MR RULON: Then | would nove that we
t ake no acti on.

CHAI RVAN GARD: |Is there a second?

MR, WASKY: Second.

CHAI RVAN GARD: This is a voice vote.
All in favor, say aye?

M5. HUFF: Aye.

DR N EM EC. Aye.

DR ALEXANDROVI CH  Aye.

MR BORTNER  Aye.
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RULON:. Aye.
ETZLER  Aye.
COLLI ER  Aye.

MR
MR
VS
MR HORN: Aye.
MR WASKY: Aye.
MR. DAVI DSON:  Aye.
MR SCHULER  Aye.
CHAl RVAN GARD: Aye.
Those opposed, no.
(No response.)
CHAI RVAN GARD: Well, | hear no noes,
so it's -- the notion is approved by accl anati on.
W will now have a presentation on a
Nonrul e Policy Docunent regardi ng Comrunity
| nvol venent by Lynette Schrowe of IDEMs O fice
of Land Quality.
| didn't pronounce that right. How do you
pronounce it?
M5. SCHROWE: |t's Schrowe.
CHAI RVAN GARD:  Schr owe?
M5. SCHROWE: (Good afternoon, nenbers
of the Board. My nane is Lynette Schrowe, and

I'"'mwith the Ofice of Land Quality in the




© 00 ~N oo o b~ w N P

NONNN R R R R R R R R R R
w N P O W 0N o U~ W N P O

Remedi ati on Services Branch, and today we are
nmovi ng forward with the Community | nvol venent
Pl an, or ClP.

Initially, we wanted to create a docunent
that could reach across all of OLQ s renedi ation
prograns and that includes | eaking tanks, the
vol untary renedi ati on program state cl eanup, and
| eaki ng tanks. This docunent is intended to be
proactive in its approach, and it's designed to
ensure that all of our affected communities are
made aware and kept apprised of activities in
their area. The CIP also insures that all OLQ
prograns wl|l have a consi stent approach to
communi ty invol venent.

We started out using VRP's 2001 Nonrul e
Pol i cy Docunent as our junping-off point, and we
built out fromthere. So, at this point, the CIP
is devel oped as three phases, each phase buil di ng
upon the next, based upon the conplexity and the
i nformati on associated with that particul ar
pr oj ect .

One thing that we wanted to ensure was

that community involvenent is not a one-tine
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event, that we continue this process throughout
the life span of the project.

And nore inportantly, by inplenenting the
ClP, we are ensuring that communities are kept
i nfornmed before conplications arise due to that
| ack of information. The docunent's also
beneficial in that it also provides our
st akehol ders with clear, concise and consi stent
direction as far as what our expectations are for
their invol vement.

CHAI RVAN GARD: Any questions from
t he Board nenbers?

(No response.)
CHAI RVAN GARD: Virtual questions?
(No response.)

CHAI RVAN GARD: Thank you, Lynette.

MS. SCHROWE: You're wel cone.

CHAI RVAN GARD: Now we have an update
on the citizens petition. | don't know who's
goi ng to present that.

MR CLEM | believe it's Paul.

COW PIGOTT: Well, | think Craig is

on electronically, and | see his canera in the
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di st ance.

Paul, isn't Craig going to give an update?

Craig, are you going to do an update?

MR H G3 NBOTHAM | think Craig is
going to go first.
COwW PI GOTT: Ckay.

Crai g?

MR WLLIAMS: Yes. Can you hear ne?
CHAl RVAN GARD:  Yes.

COW PI GOIT:  Yes.

MR. WLLIANMS: Thank you so nuch.

Just a very qui ck update for the Board.

We have held, | think, three or four neetings
with | DEM on the Water Quality staff in trying to
hash out sone of the concerns that both sides
have on what we've brought in our petition to the
Rul es Board. W' ve nade excell ent progress.

We have submtted quite a bit of
docunentation to the agency, and they are
currently wor ki ng on devel opi ng sone options
internally, | believe, to assess that. | think
the petitioners are hoping or are optim stic that

possi bly by the next Environnental Rul es Board
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hearing, we -- both sides may be at a place we
can cone together with the prelimnary
information for the Board to help as we nove

t hrough this process.

One thing | did want to just touch on,
based on the conversation earlier on the UAA
di scussion, we certainly acknow edge that the UAA
is available for Indiana communities, but we
don't believe that it is the best option. The
UAA -- | think, at best, the UAA process is an
exception option for a community that does not
conply with the EPA's '94 CSO control policy.

A couple of things that we have concern
about -- and we woul d be happy to go into depth
wth this at the next neeting if the Board so
desires, but a couple of the things that we see
that UAA is problematic for a nunber of I ndiana
communities, is that communities that did not
initially tend to develop a plan that would end
wi th the UAA

The initial consultant hearing this
docunent ati on, water quality nodeling are

estimated to be in the range of two hundred to
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four hundred thousand dollars, and easily anot her
two or three hundred thousand dollars would be
requi red of conmmunities whose nodel has not been
devel oped or would need to be overhaul ed. So,
there's a significant expense elenent there for
conmmunities that it's anticipated being able to
conply with this, so this policy as antici pated
by the EPA.

One of the other places we feel that the
UAA approach may not be sufficient is Nonpolicy
Docunent Water 003 states that if a UAAis
denied, full CSO elimnation is required w thout
regard to any type of analysis. So, that
obvi ously would nean a very difficult position
where they were to request a UAA, but it was
deni ed, basically all options, alternatives, are
shut off to them

And finally, IDEM s current, nobst recent
triennial reviewidentified a very broad priority
to initiate rul emaking, and | quote, to renove
the limt use waters classification and waters
classified for limted use, 327 IAC 2 and 2-1

and 1.5. This seens to indicate to us that one
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of the agency's priorities is to elimnate all
limted use classifications, which would include
the CSO wet weather |limted use subcategories.

My intention was not to jamup the
conversation here today, but | just wanted to
clarify that for the Board, that we recogni ze UAA
is the viable option for sonme conmmunities, but
that for a nunber of Indiana communities, we
don't feel that it is.

We do | ook forward to hopefully being able
to cone to the Board at the next neeting and
hopefully have a unified position with | DEM on a
process forward, and I would be wlling to try to
field any questions that you have.

CHAI RVAN GARD: | do have a questi on.
I s your position a position that is -- was taken
by essentially the operators of this stormater
system waste water systems, or was it sonething
that was presented to operators by their
engi neers?

MR WLLIAMS: | can only speak for
Angol a. Angola's participation, decision to

participate with this effort, was because Angol a
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went down a pathway to conply with a very
stringent renoval of CSO s to neet the quality
design in order to fully capture and treat those
froma ten-year one-hour storm But the
anticipation that once we conpl eted those

i nprovenents and denonstrated that we coul d
conply wwth that, that any -- any CSO events
beyond that would be -- at the tine it was

consi dered force nmjeure or act of God.

Alot of things -- a lot of things have
shifted in that 20-year interimwhile Angol a was
implenenting its plan, and when we cane out the
ot her side, when we i npl enented our program
i nstead of being in conpliance with the CSO
policy, we found ourselves to be in a place where
our CSO s were identified as being prohibited,
and forced a di scussion.

As we've tal ked before, we have the utnost
confidence in the agency today that they
recogni ze our efforts, and that we are -- we have
net the intents and purposes of the CSO policy,
but the way -- the way it is worded, we are --

basically we have to defend every CSO event, that

67




© 00 ~N oo o b~ w N P

NONNN R R R R R R R R R R
w N P O W 0N o U~ W N P O

68

we've net that | evel of control, as opposed to
bei ng able to docunent that we've conpleted a
huge investnent in our infrastructure, the two
years docunenti ng plans, and received essentially
a "Yes," we have net that goal, and nowthis is

t aki ng pl ace.

And so, this isn't anything that was
initiated by our engineers. This is nore -- this
is fromour operation, fromour conmmunity, who
felt that what we antici pated, we've been
conpliant, and at the end, the project has been
taken away fromus. W're sinply trying to find
a way to find regulatory certainty for our
community that we neet and will continue to neet
t he expectations of the CSO policy.

CHAI RVAN GARD: Thank you.

Is there anybody else that w shes to give
their version of an update?

Yeah.

MR CLEM Dr. Al exandrovich had her
hand up.
CHAI RVAN GARD: Ckay.

Yes, Dr. Al exandrovi ch?
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DR. ALEXANDROVI CH:  Yeah, | just have
one question, about the -- | didn't quite foll ow
it -- that there's sone novenent to renove the
limted use classification?

COW PI GOIT: Yeah, thank you,

Dr. Al exandrovich for raising that. There's a
limted use category for -- and that -- while
that's being -- we're tal king about that, that
has nothing to do with the wet weather limted
use standard, and therefore, it has nothing to do
wth, and nor are we at all inplying or
positioning ourselves to elimnate the wet
weat her subcategory that Craig is tal ki ng about.
In fact, we had plans to keep it. As I
mentioned earlier, we worked very hard to
establish that and to pass it and get EPA
approval on it. |It's not going away, and the
agency in no way has any indication, and nor has
it said anywhere that it would elimnate that CSO
establ i shed category. So, | just want that to be
very clear for the Board, and | appreciate you
bringi ng that up, Dr. Al exandrovich
CHAI RVAN GARD: Are there other
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conment s?

DR ALEXANDROVI CH: To follow up on

that, please, just a second. So, what limted
uses -- so, has I DEM started a rul enmaki ng or put
a public notice, and what limted uses are you

| ooki ng at?

COMW PIGOTT: There were limted use
waters and there were a handful of them and they
didn't really have any regul atory inpact, and
t hey were kind of holdovers from you know, the
standards that we had put in place for our water
qual ity standards for nine-tenths of our waters,
and there were just a handful. W had no -- |
nmean it was a totally separate endeavor.

Martha, | don't even know where we went
fromnoving forward with that proposal, and naybe
you can --

MS. METTLER  Yeah.

COW PIGOIT: -- provide an update.

MS. METTLER  So, that --

COMW PIGOTT: And this is Martha
Clark Mettler. She's the Assistant Conm ssioner

in the Ofice of Water Quality.
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M5. METTLER R ght. So, that notice
that Craig referred to was our water quality
standards review, where we |list out any concepts
of any changes to our standards that we may or
may not make so we can get comments fromthe
public and interested parties on whether there
are adjustnents, we should, you know, adopt the
new ammoni a criteria, which ['msure Craig is
really behind, and sone other things. And we try
to be conprehensive in our listing of potenti al
t hi ngs.

We had previously -- | don't even renenber
now how |l ong ago it was, Chris -- introduced the
i dea of getting rid of those waters that were
listed as limted use. They were |isted
literally decades ago, before secondary treatnent
was avail able in wastewater treatnent plants.
There wasn't a very rigorous anal ysis of those
wat ers being |i sted.

W' ve tal ked to those systens that
di scharged those waters. They think they can
nmeet up-to-date standards, and so, we thought

that in conjunction with the fact that there were
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changes years ago nade that took away excepti onal
use waters, that that would make it easier to
have just all of the uniformwaters classified,
and they would need to neet all of the water
qual ity standards as we have them on the books,
wth the exception of this limted use
subcat egory, which is also in statue, as you
know, so --

COW Pl GOIT: Yeah. So, in short,
Dr. Al exandrovich, those waters were including in
a |l arger proposal of potential changes, that
rulemaking is -- there's never been a rul emaki ng
that's been -- gone forward wth that, and we
have no intention to elimnate the wet weat her
limted use subcategory that we worked so hard to
establish in this agency, and which we believe is
a viable alternative for comunities across the
state that are CSO comunities for the CSO
pur poses.

DR. ALEXANDROVI CH: Thank you for al
of your answers.

CHAI RVAN GARD: Any ot her questions?

MR WLLIAVMS: M apologies for the
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m scharacteri zation. It sinply was our
under st andi ng based on what we saw t hat was
happening. We were concerned that that was
happeni ng, so we just sinply had the opportunity
to tal k about that. Thank you for the
clarification.
CHAI RVAN GARD: Thank you.
Did you have a comrent.
MR H G3d NBOTHAM Yes. M nane's

Paul Hi ggi nbotham |'mthe Deputy Assi stant
Conmi ssioner for the Ofice of Water Quality.

I've been involved with the petitioners in
di scussions and neetings, and Craig's right,
we' ve had sone great discussions about this.
It's a very conplicated issue that we're trying
to work through and address. W' ve kind of --
it's veered off sonewhat from-- the original
petition was the adoption of the 2012 criteria as
a way to get to regulatory certainty.

And as we've been having these neeti ngs,
we' ve expanded into a discussion well beyond
that, you know, of other ways to possibly address

their issues and concerns as it relates to
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regul atory certainty and how t hat works. W
currently have the two positions now where Craig
menti oned. We have the use attainability

anal ysi s and wet weat her rul emaki ng.

So, we're looking into is there a way to
streaml i ne and handl e the use attainability
analysis in a different manner to benefit the
small er communities in a way to conti nue to
utilize our wet weather limted use with sone
ki nd of rul emaki ng, as well as one of the things
that Craig nentioned, the permt |anguage we
utilized for Angola had a probation, a specific
probation in the permt | anguage.

So, we're al so eval uati ng exchangi ng
permt |anguage with the petitioners as well, as
a way to try to address that concern. There
still is the issue of the nonrule policy docunent
t hat addresses that, and utilizing our
enf orcenent discretion process through that. And
agai n, enforcenent discretion, we utilize it
every day when we do i nspections, even with
nonformal. W just -- "okay. Hey, you have this

relatively mnor violation.” W give people the
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opportunity to address that. That's utilized
every day.

This is raised to the I evel of an NPD, a
Nonrul e Policy Document, it cane to the Board, it
was publicized. So, this |evel of enforcenent
di scretion we utilize. | just want to kind of
express to the Board that this is an extrenely
hi gh | evel of enforcenent discretion that we
utilize as it relates to conbi ned sewer
communi ti es.

So, it's not sonething if I were to | eave
we woul d change or do sonething different. |
mean that -- it's a set standard through a
Nonrul e Policy Docunent. So, the concern raised
about if | were to |leave or Martha or Bruno were

to | eave, you know, that Nonrule Policy Docunent

t hat addresses that stays wth the agency. It
doesn't -- it doesn't disappear if we were to
| eave.

So, | think, you know, there is that issue

there that there is something for themto address
that issue, but we are continuing -- they've

provided us a lot of information. In the past
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coupl e of neetings we have been digging into
their inplenentati on procedures and processing
their ideas and we're | ooking at that, as well as
the use attainability analysis and can we

streamine it, as well as a couple of other

issues that we'll be talking to the petitioners
about .

So, now -- and Bill, a nenber, has
served -- Bill Etzler's been involved and he's

|istened in on sonme of the neetings, so | don't
know i f he would want to give his version or his
update or if he has an opi nion about how the
meeti ngs have been going, but we | ook forward to
ki nd of continuing to have a couple of nore
nmeetings internally as well as externally with
petitioners, and then naybe we can wap this
thing up here pretty soon.

CHAl RVAN GARD:  Ckay.

MR, H Gd NBOTHAM  Thank you.

CHAI RVAN GARD: Thank you.

Any questions for Paul ?
(No response.)

CHAl RVAN GARD: Bill, do you want to
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gi ve your two cents' worth?
MR ETZLER  Yes.

First of all, 1've been very appreciative
of the effort that both the agency and the
petitioners have put into this effort. There has
been a great deal of information exchange, and
t he di scussi on has been very fruitful. | agree
wth both parties that we are noving toward and
| ooki ng at various options.

| hope that in the near future we can cone
to the Board with a great deal of infornmation
about these efforts and hopefully reach a
conclusion to the effort. | know there are
sone -- there are sone gaps that we need to fil
in terms of how we approach a final solution to
this, but the work group has done an excell ent
job of providing information, answeri ng
questions, and the discussion that |'ve been
i nvol ved wth has been very good.

CHAI RVAN GARD: Thank you.

Any questions for Bill?

(No response.)

CHAI RVAN GARD: Any ot her coments

77
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from any Board nenbers?
(No response.)
CHAI RVAN GARD: Ckay. Now is an QOpen
Forum |Is there anyone that w shes to address
t he Board today?
(No response.)
CHAI RVAN GARD: Anyone virtual ly?
MR CLEM No.
CHAI RVAN GARD: Ckay.

Well, the next neeting of the
Environnental Rules Board is tentatively set for
Novenber 10th, 2021 at 1:30 in Conference Room A,
| ndi ana Governnent Center South. The neeting
date is tentative and subject to change. W will
keep everyone updated when it is -- that is
confirnmed or another date is chosen.

Is there a notion to adjourn?

DR NIEM EC. So, noved. This is Ted
Ni em ec.

CHAI RVAN GARD: |Is there a second?

MR, DAVI DSON:  Second.

CHAI RMAN GARD: All in favor, say

aye.
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HUFF:  Aye.

Nl EM EC.  Aye.
ALEXANDROVI CH:  Aye.
BORTNER:  Aye.
RULON:. Aye.

ETZLER  Aye.
COLLI ER  Aye.

HORN:  Aye.

WASKY:  Aye.

DAVI DSON:  Aye.

22339233330

SCHULER:  Aye.
CHAI RMAN GARD:  Aye.

Opposed, nay.

accl amati on.

(No response.)
CHAI RMAN GARD: | think it's by

We ar e adj our ned.

Ther eupon, the proceedi ngs of
August 11, 2021 were concl uded

at 2:56 o' clock p. m

79




© 00 ~N oo o b~ w N P

NONNN R R R R R R R R R R
w N P O W 0N o U~ W N P O

80

CERTI FI CATE
I, Lindy L. Meyer, Jr., the undersigned
Court Reporter and Notary Public residing in the
City of Shel byville, Shel by County, I|ndiana, do
hereby certify that the foregoing is a true and
correct transcript of the proceedi ngs taken by ne
on Wednesday, August 11, 2021 in this matter and

transcri bed by ne.

Li ndy L. Meyer, Jr.
Notary Public in and

for the State of | ndi ana.

My Conmmi ssion expires August 26, 2024.
Conmi ssi on No. NP0690003
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