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1:31 o' clock p. m
January 8, 2020

CHAI RMAN GARD: Ckay. Sorry we're
just a couple of mnutes late. Parking's a bear.
Maybe it's tinme for the legislature to go hone.

MR, RULON: So noved.

(Laughter.)

CHAI RVAN GARD: | want to call the
Envi ronnental Rul es Board for January the 8th,
2020 to order. It appears we have a quorum
guess the next order of business is approval of
the m nutes of Novenber 13th, 2019 as
distributed. Do | hear a notion to approve?

MR RULON: So noved.

CHAI RVAN GARD: A second?

MR CLARK: Second.

MR ETZLER  Second.

CHAl RVAN GARD: All in favor, say
aye.

MR HORN: Aye.

M5. NELSON: Aye.

DR ALEXANDROVI CH  Aye.

M5. COLLI ER  Aye.
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ETZLER  Aye.
RULON:  Aye.
VALI QUETT: Aye.

MR
MR
VS
MR G LSON:  Aye.
MR CLARK: Aye.
MR WASKY: Aye.
MR. DAVI DSON:  Aye.
SCHULER:  Aye.
CHAl RVAN GARD: Aye.
Opposed, nay.
(No response.)
CHAI RVAN GARD: The m nutes are
approved.
Commi ssi oner, do you have a report?
COW PI GOTT: Thank you, Madam
Chai rwoman. | do have a report.
First of all, 1'"d like to nention that the
EPA Region V Adm ni strator announced that she
woul d be resigning, and it's happeni ng soon. |
just talked to her a few m nutes ago, and she's
bei ng repl aced by her Chief of Staff, whose nane
is Kurt Thiede.

The Regi onal Adm nistrator's been great to
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work with, she's an enthusiastic chanpi on of the
environnent, and -- but she's -- she works in
I1linois and her famly is in Mssouri. So,
she's decided that she | oves her job, but she
| oves her famly nore, and is going back to
M ssouri and has an opportunity there, and so
that's great.
And her Chief of Staff, Kurt Thi ede, who
worked with her for the past nine years, is
t aki ng over her position, and he's a terrific
person to work with. He's a taskmaster and nakes
a list and works down the |list, and we've had
great experience with them
So, | don't believe that this change in

| eadership at U S. EPA Region V will result in
anything but the sanme thing in terns of our
relationship wwith them W already have one, and
so that should be good.

CHAl RVAN GARD: |Is her resignation
i medi at e?

COMW PIGOTT: | don't think it is
i medi ate, and she was on the phone today during

our regional call, and | just don't know exactly
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when. It may be the end of the nonth that her
termis up, but this transition's happening, and
it should be no problem So, that's the first
thing | wanted to nention.

The second thing | wanted to nention is
that sonetine this nonth, |DEM expects to publish
in the Indiana Regi ster what we call our 2020
303(d) List, and you nmay wonder, "What does t hat
mean?" Well, it's our list of inpaired waters.

As you know, the agency is tasked under
the Cean Water Act with evaluating the status of
the waters around the state, and we do that. W
have staff that literally go out and sanpl e
waters in a probabilistic fashion that all ows us
to nmake sone broad region statenents about
i mpai rments in the waters.

And so, we are putting together our |ist

of inpaired waters, and it wll be expected to be
published in the Indiana Register in -- by the
end of this nonth at sone point. |'mnot sure
when.

A nore detailed presentation of the

inpaired waters list will be presented at a
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future Board neeting, but | did want to |l et you
know, since we're intending to publish this in
the Register that this is what we're doing.

Al so, just a few background facts. | DEM
has identified a total of 15 previously
identified inpairnents for which water quality
standards are now being net, which is good news.
These i npairnents have been renoved fromthe |ist
and based on nore recent data or other
information that we've received that has becone
avai |l able since U S. EPA s approval of |IDEM s
2018 list. W have to publish our list every two
years. So, this newinfornmation allows us to
what we call delist certain streans.

In addition to that, though, | DEM has
added a total of 18 inpairnents to the list. The
impairnments added to this |ist are based on,
again, new or revi sed assessnents that are
| ocated nostly in the upper Illinois R ver Basin,
whi ch was sanpled in 2017, and the G eat Lakes,
whi ch were sanpled in 2018.

Most of the additions are due to E. Coli

impairnents and inpaired biotic communities. As
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| said, we'll give a nore full presentation of

t he 303(d) List of inpaired waters at a future
Board neeting, but because it's being published
in the Register, | thought it would be inportant
to notify you of the outline of the list. That's
the second thing | wanted to nenti on.

Thirdly, as you nentioned, it's session,
and this year the Departnent is nostly tracking
environnental bills. W wll file ommi bus
| egi slation, as we do on a regular basis. The
| egi sl ation that we're going to file wll have
t hree basi c conponents.

One is regarding variances for G eat Lakes
di schargers, to bring up the |l anguage in the | aw
to federal standards, and this is in regard to
i ndi vi dual variances. And under certain
circunstances, entities that have di scharges are
allowed to apply for a variance froma water
quality standard or Iimt that's in their permt,
and there's a specific procedure for doing so.
And there are individual variances and there are
general vari ances.

One of the nost well known is a nercury
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vari ance that we have in Northwest | ndi ana.
Anyway, part of what we're doing in the

| egislation is putting in new | anguage regardi ng
vari ances that brings it up to code with the
federal | egislation.

Nunmber two, we will be getting out of the
busi ness of approving tax pollution credits for
pol l uti on control equi pnent. addly enough, over
the last, | don't know, 20 years, as long as |'ve
wor ked here, the Ofice of Waters had a program
where they've been required to verify that
pol l uti on control equi pnent has been put in
facilities to ensure that facilities can take
advant age of tax exenptions for pollution control
equi pnent .

It's a very difficult task for an agency
that's an environmental agency to get into the
tax business. W're going to get out of it, and
| ocal governnents wll be taking up that
verification task. W wll have -- we have
exactly one staffer that's been devoted to this
in the past.

We're going to have that staffer continue
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to work with | ocal governnent in the event they
have questions, but we're no | onger going to have
that responsibility, which is probably not the
right place for it in the first place.

And then third, our legislation wll have
operator certification changes, and primarily the
operator certification change is involving
testing. Currently the agency is required to
hol d one test a year, and the test has to be
adm ni stered by the agency. It's oftentines done
here in Central |ndiana.

In the past, we've held two tests, and oh,
|'d say about five years ago or so we cane up
wth a whol e new system of conducting tests, one
that was nuch nore friendly for operator or
woul d- be operators. Instead of comng to a
central location to take an operator
certification exam waiting nonths and nonths to
get the results fromthat exam the new system
i nvol ves vy Tech.

So, a person who qualifies to take an
operator certification examno |onger has to cone

down once -- only one or two tines a year, but

10
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can take their operator certification exam any
time they want to at one of 26 Ivy Tech | ocations
around the state, and they can | eave the exam
know ng whet her they passed the exam or not.

And so, it's been really quite conveni ent
for people, and 99 percent of the people who are
taki ng operator certificati on exans now use the
| vy Tech exam process. | think the last tine
when we have an operator certification exam we
had exactly three people here, and so we're
trying to renove the requirenent that we have to
have an operator certification examin person
here.

If there's a demand for it in the future,
we'll do it, but it seenms that the trend is
peopl e are taki ng advantage of the conveni ence of
the vy Tech system and |I'm frankly happy about
that. It's nuch better for us, for the people
who are taking the test, and for the state.

And so, that's what our legislation wll
|l ook like. They're fairly m nor provisions and
changes that we'll be suggesting to the

| egi sl ature. That bill has been drafted, but has
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not been filed yet, so | don't have a bill report
for you.

And that's ny -- oh, one other thing | did
want to tal k about was -- and | may have
mentioned it previously, at our previous Board
meeting. As you well now, ArcelorMttal in
Nort hwest | ndiana had a problemw th a cyani de
spill in this past sumrer. Three thousand fish
died recently.

In the news, | think it was yesterday or
the day before, there was a report about
ArcelorMttal and U S. Mdwest, and ArcelorMttal
had been -- had been changing the results of
their sanpling to -- once they received the
results, they were negative.

W' ve been in contact with themto | et
them know that if they have a -- conduct a test,
if the test shows that there's a violation and
the QA QC process was appropriate, then there's
no need to retest, and that test result wll
stand, in the eyes of the agency.

We're going through enforcenent with

ArcelorMttal to ensure that they put in place
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I nprovenents to their wastewater systens, so that
incidents |ike what happened at ArcelorMttal
this sumer do not occur again.
And we're also working with U S. M dwest.
They both discharge to the Little Calunet River,
which is where the fish kill happened this year
and we'll be putting in place enforcenent action
wth US Mdwest as well, to ensure that they
make i nprovenents to their system
They' ve had a great nunber of regularly
occurring oil problems comng fromtheir
facility, so they need to upgrade their systens,
ArcelorMttal needs to, and U S. Steel Gary Wrks
is already in a federal consent decree to neke
i nprovenments to their facility. | wanted to |et
you know i n case you received any questions about
t hese i ssues.
And that's ny report.
CHAl RVAN GARD: Are there any
questions for the Conm ssioner?
MR. RULON: Bruno, just to be --
COMW PIGOTT: Yes, sir.
MR. RULON:. -- clear, on the inpaired

13
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water |ist, we haven't changed the standard for
what qualifies as inpaired versus uninpaired in
years; right?

COW PIGOTT: Well -- and then water
can be inpaired for one pollutant type but not
anot her, and so, there's a wde variety of
pol l utants that we analyze for, and the standards
are basically the sane. E. Coli standards
haven't changed.

MR, RULON: Right.

COWM PIGOTT: So, yes, we're
conparing it. A lot of people wonder, "Wll, why
do you have so nany water bodies on the list?
They just oftentines keep increasing.” Wll, the
reason is we're continuing to go out and | ook.
It's not that the problens are getting worse. In
fact, | would argue, with the work that's being
done around communi ties around the state,
actually the situations's getting better.

But our inpaired waters list is designed
purposely to identify those areas where there are
probl ems, so that we can anal yze why those

probl ens are occurring and then fix them So,

14
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that's why the |ist doesn't get snaller and the
standards remain the sane.

MR RULON: Well, soneone had accused
me that we've rolled the rules back under this
adm ni stration, and not to ny know edge, and you
agree --

COW Pl GOTT: No.

MR RULON: -- yeah. Thank you.

CHAI RVAN GARD: Any ot her questions?

(No response.)
CHAl RVAN GARD: Gkay. Thank you.
Before we nmove on to the rules report, |
want to take this opportunity to wel cone Katie

Nel son, who is the Lieutenant Governor's proxy

NOw.
Vel cone.
M5. NELSON: Thank you.
CHAl RVAN GARD: | hope you enj oy
this.

MS. NELSON: Thank you.
CHAI RMAN GARD: |Is there anybody el se
that's new t hat has never been introduced?

(No response.)
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CHAl RVAN GARD:  Ckay.

Chris Pederson, for rul emaking report.

MS. PEDERSEN: |'m Chri s Pedersen,
with the Rul es Devel opnent Section, the Ofice of
Legal Counsel.

At this time, we are anticipating the next
meeti ng woul d be scheduled for April 8th of 2020,
and at that tinme, we are anticipating bringing
before you the energency rule that is al so before
you today. W're going to maintain that a little
bit longer. That's the Vigo County SQ2
Redesi gnati on and the Lake and Porter Counties
Ozone Recl assification Energency Rul e.

Also, if prelimnarily adopted today, we
may have final adoption packets ready for Cold
Cl eaner Degreasing and the Transfer Station
Reporting Rul e.

In addition to that, a rule which was
prelimnarily adopted in August, the NPDES
General Permts Rule, will also probably be ready
to cone before you for final adoption.

There's two new rules that we're

anticipating being ready. The first is the NOx

16
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Em ssions Monitoring Rule. This rule revises
exi sting nmonitoring and reporting requirenments
for certain large fossil fuel boilers to add an
alternative for nonitoring and reporting of NOx
em ssions that is consistent with existing
f ederal rules.

And the other rule, our Metals Criteria
Rule, this is to update Indiana's aquatic life
and human health surface water quality criteria
for select netals to the national recommended
water quality criteria.

And that's it.

CHAI RVAN GARD: Any questions from
menbers of the Board?
(No response.)
CHAI RVAN GARD: Ckay. Thank you,

Chris.

Today we have one energency rule the Board
w il be asked to adopt, Vigo County SO2
Redesi gnati on and Lake and Porter Counties QOzone
Recl assifi cation.

We al so have hearings for the foll ow ng

Board actions: Final adoption of Em ssions
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Reporting Revi sions, |ndiana Harbor Coke Conpany
and Cokenergy SO2 Revi sions, and I ndi anapolis CSO
Wet Weat her Limted Use designation, and
prelimnary adoption of Transfer Station
Reporting, and Cold C eaner Decreasing

Al ternati ve.

W will also have a report fromthe agency
and Board di scussion on the citizen's petition
that was presented to the Board at our Novenber
nmeeting. And those of you out there that m ght
want to testify on anything on the agenda, would
you please fill out a card, a conmment card, and
give it to Carla back there at the tabl e?

The rul es being considered at today's
meeting were included in Board packets and are
avai l able for public inspection at the Ofice of
Legal Counsel, 13th floor, |ndiana Gover nnent
Center North. The entire Board packet is al so
avail able on IDEMs Wb site at | east one week
prior to each Board neeti ng.

A witten transcript of today's neeting
will be made. The transcript and any witten

subm ssions wll be open for public inspection at
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the Ofice of Legal Counsel. A copy of the
transcript will be posted on the Rul es page of
t he agency Web site when it becomes avail abl e.

WIIl the official reporter for the cause
pl ease stand, raise your right hand and state
your nane?

(Reporter sworn.)
CHAI RVAN GARD: Thank you.

The Board will now consi der adoption of
t he energency rule to update designations for
Lake and Porter Counties for the 2008 ei ght- hour
ozone standard in two townships in Vigo County
for the 2010 primary one-hour SQ2 standard. This
emergency rule tenporarily incorporates the
current federal designations.

I will enter Exhibit A the emergency
draft rule, into the record of the neeting.

Krystal Hackney wll present the energency
rul e.

MS. HACKNEY: Good afternoon, nenbers

of the Board. M nane is Krystal Hackney, and
I'ma rule witer in the Rul es Devel opnent

Section wthin the O fice of Legal Counsel.
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This rule tenporarily revises
326 | AC 1-4-46 and 326 | AC 1-4-65 to reflect the
federal reclassification of Lake and Porter
Counties to serious nonattai nment for the 2008
ei ght - hour ozone standards; 326 | AC 1-4-85 to
reflect the redesignation of Fayette and Harri son
Townshi ps in Vigo County for the 2010 SO2
st andar d.

State air permts nust be issued in
accordance with either the redesignations in
326 | AC 1-4 or an effective energency rul e that
supersedes the existing state rule. This
energency rule will allow IDEMto permt affected
sources under the appropriate air permtting rule
until the formal rulenaking is conpleted.

Thi s energency rule was nost recently
adopt ed on Novenber 13th of 2019. Today's
adoption of the energency rule is necessary to
mai ntain the current federal designations until
the regul ar rul emaking is conpleted. | DEM
requests that the Board adopt this energency rule
as presented, and | am avail able for any further

questions that you may have.
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Thank you.

CHAI RVAN GARD: Any questions for

Krystal ?
(No response.)
CHAI RVAN GARD: Any Board di scussi on?
(No response.)

CHAI RVAN GARD: |Is there a notion to
adopt the energency rul e?

DR N EMEC  So noved.

CHAI RVAN GARD: |Is there a second?

MR CLARK: Second.

CHAl RVAN GARD: All in favor, say
aye.
HORN:  Aye.
NELSON:  Aye.
ALEXANDROVI CH:  Aye.
COLLI ER  Aye.
ETZLER  Aye.
RULON:. Aye.
VALI QUETT: Aye.
Nl EM EC.  Aye.
G LSON:  Aye.

2235535305 D

CLARK:  Aye.

21
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MR WASKY: Aye.
MR DAVI DSON: Aye.
M5. SCHULER  Aye.
CHAl RVAN GARD: Aye.
Opposed, nay.
(No response.)
CHAI RVAN GARD: The energency rule is
adopt ed.
This is a public hearing before the
Envi ronnmental Rul es Board of the State of I|ndiana
concerning final adoption of anmendnents to rul es
at 326 | AC 2-6-1 regardi ng Em ssions Reporting
Requi renents for certain sources in dark, Floyd,
LaPorte and Dearborn Counti es.
I will now introduce Exhibit B, the rule

as prelimnarily adopted, into the record of the

heari ng.
Keel yn Wal sh w Il present the rule.
MS. WALSH: Good afternoon, nenbers
of the Board. |'m Keelyn Walsh, and |I'mhere to

present Rule No. 19-409, Em ssions Reporting
Revi si ons, for your consideration.

On June 4th, 2018, U. S. EPA desi gnated

22
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C ark and Fl oyd Counties as nonattai nnent for
t he 2015 ei ght-hour ozone standard as a portion
of the Louisville, Kentucky-Indiana nonatt ai nnent
area. |In accordance with Clean Air Act
requi rements, each state with an ozone
nonattai nment area nust revise its state
i npl enentation plan to require sources Wwth
vol atil e organi c conpounds or nitrogen di oxide
em ssions greater than 25 tons per year to submt
an annual statenent of actual em ssions to
U S. EPA

Therefore, this rulenaking wll anend
326 | AC 2-6-1 to include dark and Fl oyd Counti es
under this requirenent to ensure that state rules
are consistent wwth federal regulations. This
rul emaking will also renpve LaPorte County and
Lawr enceburg Township in Dearborn County fromthe
annual em ssion statenent requirenents, as both
of these counties have denonstrated attai nnent of
the ozone National Ambient Air Quality Standards
and have been redesignated to attai nment.

| DEM requests that the Board final adopt

this rule as presented, and program staff and I

23
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are avail able to answer any ot her questions you
may have.
Thank you.
CHAI RVAN GARD: Are there any
questions fromthe Board?

(No response.)

CHAl RVAN GARD: | have no speaker
cards. |s there anyone out there that wants to
testify that didn't fill out one?

(No response.)
CHAl RVAN GARD: Gkay. This hearing
i's concl uded.

The Board wll now consider final adoption
of amendnents to 326 | AC 2-6-1, Em ssions
Reporting Revisions. Board discussion. |Is there
anyone?

(No response.)
CHAl RVAN GARD: |Is there any
questions, comrents?
(No response.)
CHAI RVAN GARD: | need a notion to
final adopt the rules as presented.

DR N EM EC: So noved.

24
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Dr.

CHAI RVAN GARD: |s there a second?

MR DAVI DSON: Second.

CHAl RMVAN GARD: |' I |

Ni em ec?
DR. NI EM EC.  Yes.
CHAI RVAN GARD: Ms.
MS. COLLI ER  Yes.
CHAI RVAN GARD: M.
MR RULON:  Yes.
CHAI RVAN GARD: M.
MR. DAVI DSON:  Yes.
CHAI RVAN GARD: Ms.
MS. NELSON: Yes.
CHAI RVAN GARD: M.
MR G LSON: Yes.
CHAI RVAN GARD: M.
MR, SCHULER  Yes.
CHAI RVAN GARD: M.
MR HORN: Yes.
CHAI RVAN GARD: Ms.

MS. VALI QUETT: Yes.

CHAl RVAN GARD:  Dr.
DR ALEXANDROVI CH:

call the roll.

Collier?

Rul on?

Davi dson?

Nel son?

G| son?

Schul er ?

Hor n?

Val i quett?

Al exandr ovi ch?

Yes.

25
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CHAI RVAN GARD: M. Etzler?
MR ETZLER  Yes.
CHAI RVAN GARD: M. dark?
MR CLARK: Yes.
CHAI RVAN GARD: M. Wasky?
MR, WASKY: Yes.
CHAl RVAN GARD: The Chair votes aye.
The vote is 14 to O to adopt the rule.
This is a public hearing before the
Envi ronnmental Rul es Board of the State of I|ndiana
concerning final adoption of anmendnents to rul es
at 326 1AC 7-4.1 regarding SO2 em ssi on
limtations for coke oven facilities at |Indiana
Har bor Coke and Cokenergy.
I will now introduce Exhibit C, the rule

as prelimnarily adopted, into the record of the

heari ng.
Dan Watts wll present the rule for the
Depart nent .
MR WATTS: Good afternoon,
Chai rwoman Gard, nenbers of the Board. |'m Dan

Watts, with the Rul es Devel opnment Secti on,

presenting LSA Docunent 19-388 for final
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adopt i on.

Thi s rul emaki ng revises 326 | AC 7-4.1
concerning sulfur dioxide emssion [imtations
for 1 ndiana Harbor Coke Conpany and Cokenergy.
These revi sions address requirenents of a federal
consent decree that was agreed upon by the
af fected busi nesses, the State of Indiana, and
t he Federal Governnent. The affected busi nesses
al so requested specific revisions to state rul es
in letters sent to | DEM

The rul emaking w Il anend the applicabl e
rule requirenents to be consistent with the
requi rements of the consent decree. After
conpl etion of the rul emaki ng, Indiana will submt
a request to U.S. EPA for approval of the
revisions into Indiana's State | nplenmentation
Pl an.

The main anmendnents in the rul emaki ng are
updates to the annual bypass venting limts for
coke oven gases, including when heat recovery
steam generator retubing is inplemented, and the
requi rement for a permanent flow nonitor at the

affected facilities.
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The rul emaki ng al so 1 ncl udes techni cal
corrections and clarifications to the existing
rul e I anguage that do not have a substantive
effect on the application of the rules. There
have not been any changes to the rul e since
prelimnary adoption of the rule.

Representatives from | DEM are avail able to
answer questions you nmay have for this
rul emaki ng, and the Department respectfully
requests that the Board adopt this rule or IDEMs
rule requi renents can be consistent with the
federal consent decree and to satisfy the
requests of the affected businesses.

Thank you.

CHAI RMAN GARD: Are there any
questions for Dan on the rul e?
(No response.)
CHAl RVAN GARD: | have no speaker
cards. |Is there anyone that wants to testify?
(No response.)
CHAI RVAN GARD: Ckay. This hearing
i s concl uded.

The Board wll now consider final adoption
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of anmendnents to rules at 326 | AC 7-4.1 regarding
S2 emssion limtations for coke oven facilities
at | ndi ana Harbor and Cokenergy.
Is there any Board di scussi on?
(No response.)

CHAI RVAN GARD: | need a notion to
final adopt the rul es as presented.

MR RULON: So noved.

CHAI RVAN GARD: |Is there a second?

MS. COLLIER  Second.

CHAI RMAN GARD: This will be a
roll-call vote.

Dr. N emec?

DR N EM EC. Yes.

CHAI RVAN GARD: Ms. Collier?

M5. COLLI ER  Yes.

CHAI RVAN GARD: M. Rul on?

MR, RULON: Yes.

CHAI RVAN GARD: M. Davi dson?

MR DAVI DSON:  Yes.

CHAI RVAN GARD: Ms. Nel son?

M5. NELSON:  Yes.

CHAI RVAN GARD: M. GIlson?
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MR G LSON: Yes.

CHAl RVAN GARD: M. Schul er?

MR SCHULER:  Yes.

CHAI RVAN GARD: M. Horn?

MR HORN: Yes.

CHAI RVAN GARD: Ms. Valiquett?

MS. VALI QUETT:  Yes.

CHAI RVAN GARD: Dr. Al exandrovich?

DR ALEXANDROVI CH:  Yes.

CHAl RVAN GARD: M. Etzler?

MR ETZLER  Yes.

CHAI RVAN GARD: M. dark?

MR CLARK: Yes.

CHAI RVAN GARD: M. Wasky?

MR WASKY: Yes.

CHAI RMAN GARD: The Chair votes aye.
The rule is adopted by a vote of 14 to O.

This is a public hearing before the

Envi ronnental Rul es Board of the State of [|ndiana
concerning prelimnary adoption of anendnents to
rules at 329 I AC 11-13.5, Reporting Requirenents
for Solid Waste Transfer Stations.

I will now introduce Exhibit D the draft
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rules, into the record of the hearing.

Krystal Hackney will present the rule for
t he Depart nent.

MS. HACKNEY: Good afternoon again.
My nane is Krystal Hackney.

This rul e amends the reporting
requi rements of solid waste transfer stations to
renove the annual reporting requirenment in
329 | AC 11-13.5-17 and nove the remaining record
keeping requirenents to 329 | AC 11-13.5-13. The
transfer station annual report would no | onger
need to be submtted to | DEM because | DEM st af f
can view these records during on-site facility
visits.

Most transfer stations do not submt the
specific report and, of those that do, no
detection of prohi bited waste has been reported.
Movi ng the requirenents for the record keeping to
329 | AC 11-13.5-13 nakes 329 | AC 11-13.5-17
obsol ete, so IDEMis proposing to repeal
Section 17 of this rul enmaking.

This rul emaking will al so anend

329 I AC 11-13.5-1 to be consistent wth changes
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made to 329 | AC 11-13.5-13. In accordance with a
statutory change to IC 13-18-12, the term
"wastewater"” is being replaced with "septage."”
Updates to the biosolids and septage acceptance
requi rements at 329 I AC 11-13.5-13(b)(11) and
329 I AC 11-13.5-13(b)(12) are al so bei ng nmade for
clarification, to state that biosolids and
septage are to renmain in closed containers and
are not to be transferred to other containers or
comm ngled with other wastes. These changes only
clarify already existing requirenents.
| DEM requests that the Board prelimnarily

adopt this rule as presented, and | am avail abl e
to answer any further questions that you nay
have.

CHAI RMAN GARD: Are there any
questions for Krystal?

(No response.)

CHAI RVAN GARD: kay. | have no

speaker cards. Does anyone wish to testify?
(No response.)
CHAI RVAN GARD: Ckay. The hearing is

concl uded.
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Thank you, Krystal.

MS. HACKNEY: Thank you.

CHAI RVAN GARD: The Board will now
consi der prelim nary adoption of anendnents to
329 I AC 11-13.5, Reporting Requirenments for Solid
Waste Transfer Stations.

Any further Board di scussion?
(No response.)

CHAI RVAN GARD: | need a notion to
prelimnarily adopt the rules.

MR. DAVI DSON: So nobved.

MR, WASKY: Second.

CHAI RVAN GARD: This is a voice vote.
All in favor, say aye.

HORN:  Aye.

NELSON:  Aye.
ALEXANDROVI CH:  Aye.
COLLI ER  Aye.
ETZLER  Aye.

RULON: Aye.

VALI QUETT: Aye.

NI EM EC. Aye.

223 5525305 D

G LSON: Aye.
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MR CLARK: Aye.
MR WASKY: Aye.
MR DAVI DSON: Aye.
M5. SCHULER  Aye.
CHAlI RVAN GARD: Aye.
Opposed, nay?
(No response.)
CHAI RVAN GARD: The rul es are
prelimnarily adopted.
This is a public hearing before the
Envi ronnental Rul es Board of the State of [|ndiana
concerning prelimnary adoption of an alternative
met hod for Coal O eaning Degreasing Activities.
I will now introduce Exhibit E, the draft
rules, into the record of the hearing.
Keelyn Wal sh will present the rule.
M5. WALSH: Hello again. |[|'m Keel yn
Wal sh, and |'"'m here to present Rule No. 18-542,
Col d d eani ng Degreasi ng, for your consideration.
Cold cleaning is one of four types of
degreasi ng operations in which industrial sources
dip or spray nachinery parts with a sol vent.

Em ssions of volatile organi c conpounds, or
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VOC s, occur as a result of evaporation fromthe
storing and handling of fresh and spent sol vents.
U. S. EPA regul ates VOC em ssions to reduce ozone
|l evels in order to maintain conpliance with
ground | evel ozone standards under the Nati onal
Anmbient Air Quality Standards at 40 CFR 50.

I ndiana's current state rule at
326 | AC 8-3-8 requires sources operating cold
cl eaner degreasers to utilize a | ow vapor
pressure sol vent for cleaning or degreasing
machi ne parts. The current rul e does not provide
an option for sources to use a hi gher vapor
pressure solvent wth a control device as an
alternative to using a | owvapor pressure
sol vent.

Because | ow vapor pressure solvents do not
clean well in the printing industry and can cause
ot her issues such as contam nated print ink,
duplication of the cleaning process, and the
producti on of hazardous waste, sources operating
cold cl eaner degreasers in the state need a nore
flexible alternative.

Therefore, IDEMis proposing to anend 326
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| AC 8-3-1, 8-3-2, 8-3-3, 8-3-4 and 8-3-8 to all ow
for the use of an add-on control device for
solvents with a higher vapor pressure, in order
to control em ssions fromcold cleaning
degreasing activities for users currently
required to use a | ow vapor pressure solvent to
conply with the state rule.

Addi ti onal changes to the rul e | anguage
i ncl ude updati ng | anguage in each section to
ensure rule clarity and consi stency, and
exenpting spray gun cleaners in 326 | AC 8-3-1
fromthe control equi pnent, operating, and
material requirenents of cold cl eaner degreasers.
Spray gun cl eaners are not considered to be cold
cl eaner degreasers because they are a fl ushing
system and are not used to clean parts or -- and
they are not imersed in sol vent.

This rulemaking is a state-only update.
| DEM has consulted with U S. EPA on the proposed
rule revisions and will continue to communi cate
wth themclosely to ensure that these provisions
w ||l be approved into the Indiana State

| mpl enent ati on Pl an.
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| DEM requests that the Board prelimnarily
adopt this rule as presented, and program staff
are avail able to answer any ot her questions you
may have.

Thank you.

CHAl RVAN GARD: Are there any
questions for Keel yn?
(No response.)
CHAI RVAN GARD: Wl |, thank you.

No speaker cards again. |Is there anyone

who w shes to speak?
(No response.)
CHAl RMVAN GARD: This hearing is
concl uded.

The Board will now consider prelimnary
adopti on of anendnents to rules at 326 | AC 8-3
regarding an alternative cold cl eani ng degreasi ng
met hod.

Is there any Board di scussi on?

(No response.)
CHAI RVAN GARD: | need a notion to
prelimnarily adopt the rules.

MR RULON: So noved.
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CHAI RVAN GARD:

IVS.

CHAl RMVAN GARD: Al |

aye.

> 2352393353 D

|s there a second?
COLLI ER: Second.

in favor, say

HORN:  Aye.
NELSON:  Aye.
ALEXANDROVI CH:  Aye.
COLLI ER  Aye.
ETZLER  Aye.
RULON:  Aye.
VALI QUETT: Aye.
Nl EM EC.  Aye.
G LSON: Aye.
CLARK: Aye.
WASKY:  Aye.
DAVI DSON:  Aye.
SCHULER:  Aye.

CHAI RVAN GARD:. Aye.

Opposed,

CHAI RMAN GARD:

nay.
(No response.)

The prelimnary --

the rules are prelimnarily adopted.

This is a public hearing before the
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Envi ronnental Rul es Board of the State of [|ndiana
concerning final adoption of anmendnents to rules
at 327 IAC 2-1-3.1 and a newrule at 2-1-11.5
regardi ng CSO Wt Weat her Limted Use Designation
for the Gty of Indianapolis.

I will now introduce Exhibit F, the draft
rules, into the record of the hearing.

MaryAnn Stevens will present the rule for
t he Depart nent.

MS. STEVENS: Good afternoon. My
nane's MaryAnn Stevens, a rule witer in the
Ofice of Legal Counsel, Rul es Devel opnent
Br anch.

Board Menbers may renmenber that at the
August 2019 Environnental Rul es Board neeti ng,
Comm ssi oner Pigott gave a presentation about
rules that would be com ng before this Board
concerning communities wth conbi ned sewers and
their nechanisns for controlling conbi ned sewer
overfl ow.

This is the first of those rul emakings to
establish a conbi ned sewer overfl ow wet weat her

limted use subcategory of the recreational use
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designation. The |imted use subcategory is
establ i shed under I C 13-18-3-2.5, which also | ays
out the process whereby the subcategory may be
approved and applied. It is also authorized
under the C ean Water Act and federal regul ations
at 40 CFR 131. 10.

The rul emaki ng process to add a CSO wet
weat her |imted use subcategory to Title 327 for
a CSO comunity is found at I C 13-14-9-14. The
section 14 rul emaki ng process requires one
posting in the | ndiana Regi ster of the proposed
rule wwth a witten comment period and one
hearing before this Board with the opportunity
for public coment, and today is this hearing.

Communities wth conbi ned sewers are
requi red under the C ean Water Act to prepare and
i npl enent a |l ong-term control plan describing
what steps the CSO community will take to abate
conbi ned sewer overflows and the costs and
tinmeline associated with CSO abat enent .

CSO communities with approved | ong-term
control plans that contain untreated overfl ows

may conduct a Use Attainability Analysis to
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tenporarily suspend the designated use of waters
that may still be inpacted by untreated CSO
overflows after full inplenentation of an
approved | ong-term control plan.

The CWA Aut hority, Incorporated, who is
owner and operator of the Gty of |ndianapolis'
wast ewat er treatnment and sewer system has
conducted a Use Attainability Analysis, and | DEM
has approved it. The analysis determ ned that,
even after full inplenentation of the long-term
control plan, which for Indianapolis includes
construction of the deep rock tunnel and other
associ ated sewer projects, it is anticipated that
t here could be several untreated conbi ned sewer
overfl ow events each year.

The Use Attainability Anal ysis done by CWA
Aut hority, Inc. denonstrated that, even after
full inplementation of a |long-termcontrol plan,
several streamreaches may still be inpacted by
conbi ned sewer overflows during severe wet
weat her events.

The anal ysis recogni zes that: CSO

I npact ed wat erways are especially unsuited and
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potentially dangerous for recreation during and
following | arge stormevents due to high stream
fl ow and vel ocity;

Human caused changes made wit hin
communi ti es due to urbani zation or sources of
pol l ution, such as fromroofs, roads, sidewal ks,
and ot her inpervious surfaces, prevent the
attai nnent of the recreational use and cannot be
renedi ed because they would cause nore
envi ronnental harmto correct than to | eave in
pl ace;

Hydr ol ogi ¢ nodi fication through the
addi ti on of nman-nade structures |i ke concrete
cul verts and dans increases the natural stream
flow to unsafe | evels during and after storm
events;

And to prevent 100 percent of conbi ned
sewer overflow fromreaching all waterways during
or after all wet weather events would result in
the rate payers of the Indianapolis sewer system
having to pay sewer utility rates beyond what the
community i s capabl e of paying.

The CWA Aut hority, Inc.'s Use
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Attainability Anal ysis provided sufficient
information to initiate adding the limted use
subcategory to the designated full body contact
recreational use for seven |Indianapolis area
wat er ways.

The subcategory shall apply to the seven
streamreaches listed in the proposed rule for up
to four days following the date that a conbi ned
sewer overflow di scharge ends, as provided in IC
13-18-3-2.5. At all other tines, the
recreational use water quality standards are in
ef fect.

Thi s rul emaki ng anmends 327 | AC 2-3.1 and
adds 327 1 AC 2-1-11.5 to establish the CSO wet
weather limted use category for the seven
| ndi anapolis area waterways in accord with state
and federal law, the Clean Water Act, and the
consent decree entered into by the U S. EPA
| DEM and CWA Aut hority, Inc.

The CSO wet weather limted use
subcat egory does not apply to the listed waters
until full inplenentation of the approved

| ong-term control plan. CWM Authority, Inc.
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intends for the Indianapolis |Iong-term control
plan to be fully inplenented in 2025.

Full inplenentation of the |ong-term
control plan will result in 97-percent capture of
typi cal year CSO volune on Fall Creek and
95- percent capture of typical year CSO vol une on
all of other waterways. The plan will reduce the
aver age annual conbi ned sewer overfl ow frequency
from 60 overflow per year to two overfl ows per
year on Fall Creek and four overflows per year on
t he ot her wat er ways.

Since this rule was posted on the I ndi ana
Regi ster Wb site for its comment period starting
on Cctober 16, 2019, | anguage has been added to
Section 11.5(b)(1) to provide details about the
CWA Authority, Inc.'s long-termcontrol plan,

i ncl udi ng the Novenber 2017 date of the approved
| ong-term control plan and the perfornance
criteria required by the plan in percent capture
of typical year CSO volune and the annual average
of CSO s allowed in a typical year on the

wat erways that are eligible for the use

desi gnati on change.
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Additionally, a copy of the proposed rule
i ncluded in the Board nenbers' fol ders provided
to themtoday is slightly different than the
proposed rul e docunent that was included as
Docunent No. 19 in the e-nunil ed Board packet.
There is a slight formatting change to conformto
LSA rule witing requirenents in the line found
at Section 11.5(b)(1) as it leads into clauses A
and B.

| DEM bel i eves the proposed rule neets the
| ndi ana statutory and federal requirenments for
establ i shing a conbi ned sewer overfl ow wet
weat her |imted use subcategory of the
recreational use designation, and therefore asks
for the Board's vote for adoption.

If there are any questions, | can answer,
and Bruno and a whol e host of your fine | DEM
Ofice of Water Quality | egal counsel, and al
points of interest, | believe Ctizen Energy,
al so known as CWM Authority, is here today, and
they may want to answer your questions if you
have any.

CHAl RVAN GARD: Are there any
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questions from Board Menbers?
(No response.)

CHAI RVAN GARD: No.

MS. STEVENS: Ckay.

CHAI RVAN GARD: W have no speaker
cards --

MR ETZLER  Yes, we do have --

CHAl RVAN GARD: OCh, we do. Sorry
about that. GCkay. Jill Hoffmann.

MS. HOFFMANN:  Hey, good afternoon.
It's nice to be here. | haven't been to this
Board since | worked for DNR way back in the day,
so let ne introduce nyself. [I'mJill Hoffrman. |
serve as the Executive Director for the Wite
Ri ver Alliance, which is an allied stakehol der, a
nonprofit organi zati on working here in Central
| ndi ana, with the m ssion of sinply inproving and
protecting water resources here in the central
part of the state.

To give you a little bit of background, as

| nmentioned, our organization is pretty diverse.
We represent industry, cities, consultants,

researchers, concerned citizens, nonprofit groups
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that are allied wth our m ssion.

So, we've given a lot of thought to what's
bei ng proposed in front of you, and it's ny
pl easure to be here today and have the
opportunity to talk to you about what is a
significant and precedent-setting rul e change.

Wth that said, | would also like to
recogni ze that our organi zati on has spent a | ot
of time building conversation around water. The
| ast coupl e of years, we've hosted the first ever
Water -- Indiana Water Summts in the state. W
like to listen to all sides of an issue.

And in pursuit of that, prior to com ng
here, | spoke with both Ctizens Energy G oup
specifically about this, and | appreciate the
time they spent with us. Also | sat down with
| DEM staff, and | appreciate the tine that they
spent hel ping us understand this as well. So, |
cone to you with a good understanding of this
t opi c.

| also cone with a significant anount of
synpathy for the chall enges that are facing our

CSO comuni ti es. It is wthout a doubt that we
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have made huge i nvestnents, and the work goi ng on
with the deep rock tunnel is sonething |I'm proud
and excited about to be happening in our city.
It's a significant step forward, but we're not
done.

And this particul ar rul emaki ng has sone
concerns for those of us that are aimng for a
wat er that -- waterways that we can recreate in
and that don't provide a public health risk to
citizens. That's citizens generally, not
Citizens Energy.

(Laughter.)

M5. HOFFMANN:  Ckay. So, | want to
tell you a little bit about sone of the concerns
that we have with this as you guys are
consi dering your rulenaking here. This is the
first time |I've actually seen sonething like this
proposed, so I'mgoing to take a m nute and share
wth you kind of where we're com ng from

First of all, our group and nmany ot her
groups, philanthropic donors, cities, other
nonprofit organi zations, even the state itself

t hrough the 319 program have spent mllions and
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mllions of dollars trying to clean up the Wite
Ri ver Watershed and its waterways, wth the

i ntent of having them beconme the huge assets that
they are to our community.

Qur tourism agencies are involved in this
pursuit. The White R ver Vision Plan was
recently adopted. Lots of people are working
very hard to make this waterway an asset for
touri sm and econony and business and citizens.
It's critical with what we're about to do today
that we pay very close attention to what this
rul e does for our future.

That said, | guess | would |like to focus
my comments on this phrase "typical year." So, |
know t hat you guys are all also well versed and
that Comm Pigott gave you a presentation at your
| ast board neeting about this. | was around on
the state side when we were working on the
| ong-term control plan, so | renenber those
di scussions, and basically this is a negoti ated
end point, with the understanding that we woul d
have about 97-percent capture of CSO overfl ows at

the end of this. That's the understandi ng that
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the utility has, that's the understandi ng that
t he conmmunity has.

That typical year in which we designed
the long-termcontrol plan sol utions was 1996
to 2000. That's quite a bit of tine ago. That's
how | ong these things take. You guys are
famliar with the bureaucracy of this. Gay. I
want to nmake sure that we pay attention to that
time frane, because it's inportant to the
questi ons that have been raised in our mnds
about what we wll actually receive at the end of
this.

So, what we're aimng for is a 97-percent
capture of that typical year tine frame. W have
significant concerns that that typical year tine
franme is no | onger typical of our current
conditions. Wat we're doing wwth this
rul emaking here is allowng the pollution event
itself to change the water quality use. That
seens, to our organization and many well versed
in the dean Water Act, to fly in the face of the
intent of the Cean Water Act. Under no ot her

circunstances do we let a pollution event dictate
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the water quality use.

So, let me give you a little bit of an
exanpl e of how I'mthinking about this. If we
fix in time our pollution solutions to a tine
frame of 1996 to 2000, and we already know we are
experiencing stormevents significantly | arger
than we were experiencing at that tinme, and storm
events that are nore frequent, climte forecasts
are only suggesting that that is going to get
substantially worse. The Purdue Cimte Center
has forecasted an increase as nush as 25 percent
of stormwater in the wnter and springtine.

So, the question is: |If we have a
97- percent capture, and conbined is 97-percent
capture of that tine frane before, and then we
allow the CSO event itself to dictate the water
quality use, we have fixed in tinme our pollution
prevention of CSO s in this conmunity.

So, sonetines it helps to think about this
in a nore sinplistic way, because this is a
really conplicated topic, and it's an expensive
topic, and I'ma rate payer here in the CSO

district, so |I've seen and realize the expense
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nysel f .
Let's break it down like this: Say | had

a hone that was on a septic system and that
septic systemwas currently failing, and you told
me | had to upgrade ny septic system And | did
so. | nade a huge investnment in that, cost ne a
| ot of noney. And then sonetine down the road, |
unexpectedly get pregnant with three triplets,
and I now want to put nore septic into ny septic
syst em

You guys would all tell ne | need to
upgrade ny septic system W can't fix in tine a
certain set of conditions, and in that exanple |
gave you, allow ne to then contri bute three
people to increase the waste into a septic
system discharge that, and then allow nmy own
di scharge pollution event to change the water
quality standard. This does not make sense for
our future, especially when so many people are
wor ki ng so hard, including our cities and
utilities, to have cl eaner waterways.

I know this is a difficult nut to crack,

so to speak, but the answer doesn't need to be a
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hundred percent capture and another gi ant tunnel
costing all of us rate payers mllions and
billions of dollars. W need to have a
significant and sincere stormwater conversation
about how we start preventing stormwater from
getting into our conbi ned systens.

There are a lot of solutions that lie in
green infrastructure conversations, in
devel opnent standards. There are a | ot of
creative opportunities to address this besides
anot her hamrer of | arge, giant-grade
i nfrastructure.

| am synpat heti c and t houghtful about what
it nmeans to have a discussion that works for our
communities, financially and environnentally.
But this strategy that's in front of you right
now, where we fix a point in tine and allow the
conpliance of CSOs in this comunity to be tied
to 1996 and dictated that every tine we have a
CSO wet weat her event, we |lift a use for four
days after that, with no bounds, no limts.

That nodel i ng suggests it would be four or

two tines a year, but | can -- | would like us to




© 00 ~N oo o b~ w N P

NONNN R R R R R R R R R R
w N P O W 0N o U~ W N P O

j ust pause and maybe thi nk about requiring that
we take a | ook at what is really going on with
our current storns and what kind of capture wll
we have on current storns, and what kind of
capture will we have in a tunnel, or in 2050. |If
we fix this and we allow this to happen, we don't
have any recourse to cone back here and deal wth
CSO s.

So, this is, as | nentioned, precedent
setting. | would |like you to be very thoughtful
about what you are about to do. Qur suggested
actions -- we did submt coments in the 30-day
comment period. | hope that you have those in
your packet.

Some suggested actions are to pause to
study this a little bit nore, to have sone
i nformati on about "Wat does it nean now with
current storns and future storns if we were to do
this?" a bit nore about nonitoring information,
and a bi gger conversati on about storm water
managenment and regul ati ons surroundi ng that.

Wth that, | really appreciate your

t hought ful consi deration of what's before you,
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and | thank you so much for your tine.
CHAI RMVAN GARD: Are there any
questions for Ms. Hoffrman from the Board?
(No response.)
M5. HOFFMANN:  Ckay. Thank you.
CHAI RVAN GARD: Thank you.

The next person to testify is Julie

Rhodes.

MS. RHODES: Good afternoon,
Chai rperson Gard and nenbers of the Board. My
nanme is Julie Rhodes, and | amthe Collective
| npact Director for Reconnecting to CQur
Wat erways, or ROW It's a collective of over a
hundred organi zati ons across | ndi anapolis who
have come toget her to engage nei ghborhoods and
community nenbers to connect with, |earn about,
and i nprove water quality in and along the
wat er ways.

W work with thousands of residents,
busi nesses and organi zation -- organi zati onal
vol unteers along the Wiite River and five
tributaries: Central Canal, Fall Creek, Little

Eagl e Creek, Pl easant Run and Pogues Run.
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Qur groups neet nonthly to create activism
opportunities -- I'msorry -- activation
opportunities, and to neet the call to action of
i mprovi ng the waterways through small actions
i ke i nvasi ve speci es renoval, nmaking cl eani ng
attenpts, reducing chem cal use, creating natural
habi tats, beneficial stormwater managenent, and
nor e.

W'll work specifically with nei ghborhoods
that have traditionally been disinvested in and
di senfranchi sed, have hi gher rates of poverty,
and | arger percentages of people of color than
the county average. For eight years, ROW has
wal ked al ongsi de t hese nei ghbor hoods, buil di ng
t heir know edge base about how water systens work
and affect drinking water, stormwater, fl ooding,
and recreational opportunities, wldlife
ecosystens, and so on.

These are incredi bly conpl ex issues that
are difficult for an average citizen to
understand, | et al one know how and when to act
upon their own interest, and plan for the future

of their waterways.
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What they do know is that they've been
payi ng nore for their water, sewer and storm
water bills to clean up their waterways, and that
has energi zed themto dream about how their
wat erways can be safe for themnost of the tinme
in the future, once the Dig Indy project is
conpl et e.

For years they've heard that 97 percent of
the CSOs will be elimnated, or two to four
overflows a year will result fromtheir
i nvestnents. They don't understand how t he
nuances about the use of typical year as outdated
information to nodel the overfl ows.

O how climate change wll increase
overfl ows and fl oodi ng beyond the two to four
events, and then suspend the water quality
standards for four days follow ng. They are just
anxi ously awaiting 2025, when they feel that they
were prom sed that the water woul d be safe nost
of the tine.

ROW s wat erway representatives are not
speaki ng here today because these issues are so

technical, so conplex, and so intimdating. ROW
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appreciates that Ctizens Energy G oup, as a
menber of our own steering conmmttee, did share
sonme information with our commttee, and al so
participated in a small group foll ow up neeting.

However, wth such a fast tinme line for
approval of the Use Attainability Anal ysis that
did not include a public input process, and now
this wet weat her designation and no public
nmeetings that allow average citizens that we work
wth to understand these issues and outcones, the
public really is not aware of today's
consi deration and/or the |l ong-termrepercussions.

We urge the Board to consider the
i mportance of nore opportunities for public
outreach, public education and public comrent.
Wien the CSO plan and rate increases were
initially proposed by the Gty of Indianapolis,
significant public outreach and public neetings
wer e undert aken.

ROWN's community nenbers need some
hand- hol di ng to understand what is at stake and
how t hi s body, | DEM and others are proposing a

dramati ¢ change i n how and when our waterways
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wll be safe for them and their children.

We know t hat our waterway conmunity
menbers are prinme for this discussion after their
ei ght years of engagenent with RON and they're
ready to | earn nore about how their own actions
advocate for water quality inprovenents, |iKke
green infrastructures such as rain gardens and
reduci ng i npervi ous surfaces, how those can be
part of the solution.

But today's consideration is so little
known or understood, and there sinply hasn't been
adequate i nput froma public who agree to pay for
I nprovenents to their waterway, thinking that the
conmbi ned sewer overfl ow probl em woul d be all but
sol ved.

| urge you to consider how devastating it
m ght be to make such a nonumental and per manent
deci sion w thout nore opportunities to engage
wth and gl ean i nput from average citizens who
are nost i npact ed.

Thank you very nuch.

CHAI RVAN GARD: Are there any

questions for Ms. Rhodes?
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MR, RULON: Have Citizens -- has
Citizens Energy led you to believe that they' ve
nodel ed the new clinmate events and gi ven you a
better nunber than 97 percent?

MS. RHODES: So, | think that the
nunber is unknown, but they've |led us to believe
t hat because it was -- all of the rules were nade
around that 1996 to 2000 tine period, all of the
nodel i ng has been done there. They're in
conpliance in that regard, as Jill had pointed
out earlier, but we just know that those nunbers
are just not realistic for the future. W know
that they're already increasing, and we know t hat
all of the predictions show that they' |l increase
dramatically.

MR RULON:. W're going to have one
on Friday, a three-and-a-half-inch rain. This is
guar ant eed.

MS. RHODES: Well, and we know here
in I ndianapolis, our overflows don't really even
take a major rain event in order for themto
overfl ow, so --

MR. RULON: Thank you.
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M5. RHODES: Thank you.
CHAI RVAN GARD: Thank you.

Joe Sut herl and.

MR SUTHERLAND: Good afternoon,
Madam Chair, nenbers of the Board. It's a
pl easure to be here.

Staff of the agency did such a fine job
describing this, I'mnot sure there's a whole | ot
| can add, but in light of some of the other
di scussion, | thought | would cone up and maybe
give you a little bit broader context of what
we're considering here and sone of the things
that Ctizens Energy G oup, CM Authority has
done over really quite a long tine.

The Dig I ndy projects have been ongoi ng
over the last 19 years, so this isn't a new
endeavor on the conpany's part. It actually
predates Citizens ownership of the assets.
They're required by federal consent decree to
neet the C ean Water Act requirenents, the goal
of which is to control conbi ned sewer overfl ows
in the community.

Projects will ultimately result in renova
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of over six billion gallons of conbi ned sewage
overfl ow annually from Wite R ver and ot her of
its waterways. Once fully inplenented, the
projects required by the consent decree w ||
reduce the nunber of conbi ned sewer overfl ows
fromroughly 60 per year to roughly two to four
per year.

Even before conpletion of all required
proj ects, we have seen substantial water quality
i nprovenents. Through Decenber 2019, over 1.4
billion gallons of CSO has been captured since
the finish of the Deep Rock Tunnel Connector and
the Eagle Creek Tunnel. They both came on-line
i n Decenmber of 2017. Citizens anticipates
coll ection of over 200 billion gallons of CSO
just between 2011 and 2025, when the project wll
be conpl ete.

Approval of the UAA and the wet weat her
limted use designation was anti ci pated when t he
consent decree was approved in 2006. It
actually, fromthe terns of the consent decree,
was supposed to be done many years ago. The UAA

is the agreed-upon nethod to manage extrene storm
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events above the consent decree | evel of control
when | ocal waters are not safe for full body
recreation. This is true not -- this is not only
true because of the CSO s, but al so to dangerous
fl ow dept hs, volumes and velocities in highly

ur bani zed wat er ways.

Just a brief coment on the typical year
It's a year selected by regul atory agenci es
pur suant to Federal EPA gui dance. | ndianapolis
eval uated 50 years of precipitation data to
characteri ze precipitation and runoff norms,
three to five wet weat her events that may tri gger
CSO di schar ges.

To the thought that this is a one-tine,
we- do-t hi s-and-we' re-done, the |long-term control
plan is required to be revisited every five
years. This is a step in a nuch | onger and
ongoi ng, indefinite process.

The CSO control policy also dictates a
requi rement for post-construction nonitoring, to
verify the effectiveness of the CSO controls
i mpl enent ed t hrough the control plan.

Post-construction nonitoring is based on act ual
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rainfall precipitation, not projection, and the
subsequent CSO fl ow data during the tine peri od.
CSO flow data is coll ected and assessed
agai nst the typical year |evel of control
requi red by the approved | ong-termcontrol plan,
and required by the consent decree. This
information is reported as conpliance to | DEM
So, with that, I'll conclude ny renmarks
and ask if there are any questions.

CHAI RMAN GARD: Are there any
questions for M. Sutherland? Yes.

MR. CLARK: So, that was a question |
had, stemm ng from Ms. Hoffmann's presentation,
about sort of the one and done. So, if |
under stand you correctly --

MR. SUTHERLAND: Yeah.

MR CLARK: -- the control plan gets
re-eval uated every five years based upon the
previous five years environnent, and what are you
eval uati ng and what then is subject to revision,
just so I'mclear?

MR SUTHERLAND: 1'Il tell you what:

We have a gentl eman back here that actually does
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the long-termcontrol plan. |1'mgoing to have
John cone up so he can talk to you about the
specifics of that plan and what goes into it.

COMWM PIGOIT: And really, D rector
Clark, the process of evaluating is a process the
agency undert akes, so every five years the agency
takes a |l ook at the long-termcontrol plans that
have been compl eted, and they eval uate conpli ance
wth the plan.

As sonebody nentioned, there's
post -construction nonitoring that takes pl ace.
That post-construction nonitoring inforns the
agency about whether or not the particul ar
community is living up to the comm tnents that
are outlined, in this case, in a federal consent
decree, and so does EPA and DQOJ have t hat
opportunity. And revisions after that five years
are a possi ble plan of inplenentation.

And renenber, that stormevent that we're
tal ki ng about, the typical year thing, you had to
put in place a typical year stormevent in order
to build these tunnels, and if you didn't exam ne

50 years of data, if you didn't take a ook at it
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and say, "Well, what -- what's the |ikelihood of
the kind of stormevent that's going to occur?"
t hen you' d be guessi ng about what -- what this
infrastructure could handle, and that's why the
re-evaluation on a five-year basis is vitally
i mportant.

But also, it ensures that -- and the

conversations |'ve had are that the expectations

actually of this tunnel are that -- and the whol e
system-- it may actually exceed the abilities
t hat have been outlined in the proposed -- in the

consent decr ee. And therefore, at the end of
that five years, we'll be able to | ook at all of

this and nake a determ nati on about where we're

at .

And Citizens will be required to submt
information to us that denonstrates -- and we're
not going to wait until five years out. W'IlI| be

| ooking at it along the way, to nmake sure

i npl ementati on not only is conpl eted, but that

the systemis doing what it said it would do.
MR CLARK: And that's -- | think

that really goes -- answers ny question, is that
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there seens to be a suggestion that there's
built-in obsol escence into what we're deciding
today, and what |I'mhearing is that while we are
usi ng 20-year old data, what takes place over the
next three to five years or whatever the period
is going to be is going to be current data that
is going to be used to determ ne what changes, if

any, need to be nade to the plan; is that

correct?

COMW PI GOTT: Yeah, and we'll be
| ooki ng at perfornance of the system we'll be
| ooking at the rain events, we'll be | ooking at

everything to nake a determ nation of where we
go, but there was a necessity to put in place --
and renenber, just contextually, |ong before
Citizens was involved in this, there were

di scussions with the Gty of I|ndianapolis about
the long-term control plan.

In the process of just getting to an
approval, it took at | east a decade, and so,
getting to this place of having a plan that w |
dramatically change things -- and one of the

commenters indicated that there's going to be
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dramati c changes as a result of this.
Absol utely, it's going to be dramatically better.

The | evel of CSO, raw sewage that's going
to be captured, will nmake and align with the
goals that Jill and Julie have articul ated. They
want this place to be a place that attracts
people. |If not for this plan, we would not get
there. And the agency will be tasked with
evaluating the plan in the future to determ ne
how well we're doing.

And so, it's not a one-off. This is not a
permanent -- there will never be a revisitation.
And we're excited about having this thing fully
i npl ement ed, because we believe that the
i nprovenments in our environnent, if you step back
and | ook at the big picture, will be dramatic for
our system

MR, RULON: But that's not what this
rule is about. | nean we're all totally on your
page, and we |ove the consent decree and all of
that stuff. It's going to be great for
| ndi anapolis. But this rule is backing off what

t hat was about.
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COMWM PIGOTT: No, this doesn't back
off of anything, Ken. This rule nerely codifies
what goals were set in place. And renenber, this
rul e does not establish how many overfl ow events
w |l occur after the inplenentation. This nmerely
codifies what was already articulated in the
plan. 1t's not changi ng any of that.

Now, you nmay argue, "Well, you need to
change it." But let's go | ook at the perfornmance
of the system let's -- and renenber, as Citizens
i ndi cated, this process of having this UAA
approved was enbedded into the consent decree
itself. It was anticipated and required that
Citizens submt this information to us al nost ten
years ago now.

W' re way behi nd, and yet we've made great
progress. The systemis not permanent, but it is
a great inprovenent, and really, that's the big
picture. This rule codifies what was articul at ed
in the federal consent decree.

MR, SUTHERLAND: So, if John can
speak sone --

COW PI GOTT: "' m sorry.
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MR. SUTHERLAND: -- maybe to what
goes into that update of the | ong-term control
pl an, very briefly, that m ght be hel pful.

CHAI RMAN GARD:  Yes, and when you do,
wll you please fill out an appearance form

MR. SUTHERLAND: "1l make him

MR TRYPUS: Yes, ma'am So, |'m
John Trypus. I'ma director with Gtizens Energy
G oup, our underground construction program
responsible for the Dig I ndy program

So, as part of our consent decree, we --
during the time period of our consent decree,
we're required to do five-year updates on the
| ong-term control plan, which | ooks at every
section of the long-termcontrol plan, what was
assessed, as well as what controls were being
proposed.

So, we tal ked about the deep tunnel as
proposed as part of the project, there's nultiple
conponents for each water body in the plan that
gets evaluated and reupdated as part of the
| ong-term control plan update.

VWiat | think is nost notable is if this is
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approved as a wet weather |imted use
subcat egory, basically the docunent that's
utilized, the Use Attainability Analysis, the
UAA, is also | ooked at every five years and
reapproved by I DEM during that tine period.

So, even if it's approved at this point,
it would have a five-year wi ndow, after 2025, and
it would get re-evaluated by | DEM | ooking at
those four categories related to flows in the
stream velocity, depth, everything Joe talked
about, as well as affordability to our -- to the
rate payers to pay for additional neasures shoul d
t hat be required.

CHAl RVAN GARD:  Yes.

DR. ALEXANDROVICH: | guess this is a
question to Citizens and to IDEM So, was there
any public coment period on the Use
Attainability Anal ysis?

COMW PIGOTT: Well, | can't renenber
if there was a comment period about the Use
Attainability Analysis, but let's tal k about the
whol e process. Let's tal k about putting together

a plan that had us reach two and four overfl ows.
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There was a citizens commttee that was assenbl ed
that net on a regul ar basis.

Al'l of the plans that have been conposed

were not only prepared -- and there were over a
hundred alternatives exam ned -- and renenber,
this is a two-billion-dollar project -- a hundred

different alternatives before this one was
reached, and there was extensive public input and
opportunity for comment before the consent decree
was est abl i shed.

Now, in terns of the Use Attainability
Anal ysis, that was -- that docunent was submtted
to the agency, the agency reviewed and approved
it, and this -- that was an agency revi ew
process. The public input process for
establ i shing the wet weat her subuse category,
that process of establishing that, this is the
pl ace for the public input, which is why we're
havi ng the heari ng today.

And so, it's the appropriate place to have
it, not at the -- at the position where we
reviewed a subm ssion of a report by Ctizens,

and that's why this is the opportunity to have
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t hat public input.

The other thing worth noting here, |
think, is one of the issues that we're tal king
about, the stormwater contributions, and
| ndi anapolis is a unique situation. First of
all, it pays to say it again and again, dramatic
reduction in discharges, unbelievably perhaps the
best in the state, and anongst the best in the
nation in ternms of environnental inprovenents.

But in addition to that, unlike sonme
conmmuni ties, Indianapolis' sewer system and
treatnent plant is run by Ctizens. The city is
responsi ble for the stormwater system not
Citizens, and it's inportant because of the need
to address storm water.

There certainly is a need to address storm
water, and there's a vital need to address ways
to do it that are green. | don't disagree any of
what our commenters indicated, that you coul d
i nvestigate further green alternatives to help
reduce storm water reaching our streams, and that
process is not in any way short -- shortened in

t hi s approval.
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That is still available, and the city
makes the determ nati ons about what storm water
i nprovements can be nade, whether it's rain
gardens, green roofs. That process is a
legitimate one, it would be great to see
advancenents, but that is in the stormwater
category, which is under the rubric of the city.

MR. DAVIDSON. John, is this the --
can you speak to the end of the design cycle?
Did you overbuild, | guess, naybe is a better way
to ask? When you give an engi neer a project I|ike
this, they love to overdesign; right? There's
always a little extra factor. D dthey -- is it
over -- overdesigned to accept -- expect another
event that you guys are cauti ous about savi ng?
MR TRYPUS:. Wll, we have

published -- | nmean we -- engineers do like to
overdesign, there's no doubt about that, sir.
Being part of that, we wll capture the m ni mum
Two hundred fifty mllion gallons is what the
tunnel is designed to capture, mninum and then
nmeet the requirenent of our consent decree of two

to four overfl ows per year.
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As it's designed, actually sone
efficiencies in expanding the tunnel, it wll
hold a | arger capacity, about 270 mllion
gal l ons, and we do antici pate, based on the
predictive nodeling of that five-year event
from 1996 to 2000, we were closer to a 90-percent
| evel of capture, which equates to | ess than two
overfl ows per year in an average typical near.

Now, again, this typical-year factor, even
wth increasing stormwater and higher flows, it
doesn't negate sone of the sane conditions we
have now. | nean the nore rain you get still
makes the stream dangerous to be in. It even
i ncreases the velocity and depths of flows in the
stream

W'l still have the urbani zed areas we're
wor ki ng through, so we'll try to capture as much
as we can. So, right nowit |looks like we wll
capture nore that we're required to do, just
based on the system desi gn requirenents.

However, it's not a requirenent in our consent
decree, nor do we want to necessarily nake it.

Does that answer your question?
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MR DAVIDSON: It does. Is it
expandi bl e? Can you add nore |ater?

MR TRYPUS. | would -- yes. The
tunnel right nowis -- it was originally designed
or thought to be 25 mles in length in the
original long-termcontrol plan. |In our periodic
updates, our |ast update, we indicated the |length
is now 28 mles, based on different areas we had
to reach to and obtain, and that's kind of what
added to the additional volunes inside the
consent decree.

What becones a limting factor is really
the sewer systemon the surface, so you can only
stuff so nmuch stormwater into an inlet to fill
t he existing pipes that are under all of the
streets.

So, at this point we would literally have
to put nore pipes in the streets, which is really
where a |l ot of the significant cost cones into
play on a ot of these, we can't -- there
short-termrapid events, these three-inch
rainfalls, you see the streets now, they're just

fl ooded mainly because of all of the inpervious
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area that currently exists.

So, it is -- 1 think it was nenti oned,
it's really -- it's nmultifaceted. There's a |ot
of issues associated with it, but part of it's
there's only so many pipes you can build to get
sone of those flows that are so extrene into a
system and then the cost to treat it at the end
of the day is substantial. So, to expand the
program it would al nost double. |It's currently
about a two-billion-dollar program W woul d be
upwards of four to six billion dollars to try to
capture additional flow

MR. DAVI DSON: Thank you.

MR TRYPUS: Thank you.

MR RULON:. So, the long-termflow
pl an basically, instead of fixing the
contam nation of the sewers at the street |evel,
we're just going to capture it all and treat it?
That's what the plan basically does, doesn't it?
| mean we're not really comng to the source of
the problem A lot of small towns would have to
put entire new sewer systens in, if they can't

afford to dig a tunnel and put in a big pond
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sonewhere. So, | just -- that is the way this
pl an works; right?

MR, TRYPUS: Correct. That's a very
good question. So, as part of the long-term
control plan and eval uation that occurred over
alnost a ten-year tinme franme in the Cty of
| ndi anapolis, several alternatives were | ooked
at .

One was sewer separation, to separate the
domestic fromthe stormsewer. That was
esti mated at about over six billion dollars, and
then the | oss of business and residential use
of -- inmagi ne about every street in downtown
| ndi anapolis needing to have a separate sewer put
in. So, it would be extensive street closures
and total relocations and hi gh inpacts.

We al so | ooked at renote storage
facilities as part of that |long-termcontro

plan, so it was a very thorough eval uati on on

the -- what we were |looking at. A lot of cities
simlar to Indianapolis -- Cncinnati, St. Louis,
Chicago -- all have very simlar plans where

they're not separating, but they have tunnel or
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types of storage facilities.

CHAI RVAN GARD: Any further
questi ons?

(No response.)

CHAI RVAN GARD: Thank you.

MR. TRYPUS:. Thank you.

MR, SUTHERLAND: Thank you.

CHAI RMAN GARD: Wl |, if any of you
all haven't taken advantage of the opportunity to

go down in that tunnel and see what's goi ng on,

see sone of the construction, | encourage you to
do it. | suspect that M. Sutherland could
arrange it, and it's just -- it's an anmazi ng

constructi on project.
Bill Bl ongui st.
(M. Cark left the room)
MR BLOMQUI ST: Chai rwonman Gard,
menbers of the Board, thank you for the tine.
" ma Board nenber of the White River Alliance,
and | just wanted to follow up on a couple of the
comments that have been nade so far.
First, like all of the commenters, | agree

that Dig Indy and the tunnel are a trenendous
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I mprovenent, nobody's arguing that point, and
that the billions of gallons of diverted
overflows are a trenendous step forward, nobody's
argui ng that.

But the action itemthat's before you, if
| understand it, is the use designation and
whet her what will be all owed now by the state
going forward is that every tinme there is an
overflow, whether it's the fourth one or the
fifth one or the seventh one or the tenth one in
a year, that then there's another four-day cl ock
that starts, and that the response fromthe state
is "Public, stay out of the water.” And the
question i s whether you want to nove that goal
post in that way.

The questions about the foll ow up
nmoni toring, the post-construction nonitoring,

wel | placed, well answered, but in the course of

t he response and the discussion, | think our
attention shifted then. Wat will be nonitored
is conpliance, and the conpliance will be

relative to the decree and the plan, and the plan

wll be relative to the typical year of 1996
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to 2000, and | think M. Sutherland said whether
we're hitting the 97-percent capture, whether
we're hitting the 97-percent capture relative to
that typical year, which was then, you know, a
whi | e ago.

It doesn't seemto ne as though the nost
pertinent question is whether Citizens is doing
adm rable things. They are. Whether it's an
expensive project. It is. |'manother one of
those rate payers that lives in the service area.
| ' ve seen those costs at ny household, too. |I'm
happy to pay them

The question is whether the public, having
pai d those rates and i nvested that noney, is
entitled to see recreational use of that river
and not have the nunber of days of recreational
use of that river slid down and down and down and
down every tinme there's an additional overfl ow,
which all of the projections indicate to us there
will be.

And approving that use designation as the
action itembefore you, | don't think |I've heard

anything that indicates that there's a rush, and
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there's plenty of things to consider here. And
so, |'d support -- or would ask that you consi der
just taking a little nore tine on this one and
t hi nki ng t hrough what the inplications, not just
for CGtizens, who are doing terrific work on our
behal f, but the ram fications for the public
generally of the change that's bei ng asked of
t hem
Thanks.
CHAI RVAN GARD:  You have a question?
MR ETZLER: You re -- fellow Board

menbers, you received a handout that's

supplenental. Could you go to page three? I|I'm
not going to read this to you, but -- inits
entirety, but it -- the first part of it,

subsection (b), says that "The water quality
based requirenents for the CSO wet weat her
limted use subcategory...are determ ned by the
Novenber 2017 approved [long-term control plan]
for the conbined sewer...." So, the water
quality data has been updated through adherence
to the long-termcontrol plan. That's the A

pi ece.
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The B piece is the consent decree requires
no nore than four CSO s in the Fall Creek
Watershed -- I'msorry; two -- and no nore than
four in the rest of the system That's part of
the consent decree. That's not part of this
di scussi on.

| spent 30-plus years in the water and
wast ewat er i ndustry. |'ve been out for al npst
ei ght now, but working with communities with CSO
and |l ong-termcontrol plans, this is a step to
protect the citizens when there is a CSO. This
doesn't allow citizens to have nine CSO s in a
year w thout facing enforcenent, because they are
limted to four and two, and the 97 percent and
95 percent.

This protects you and | if we woul d decide

that we wanted to enter into that stream

i mMmedi ately after that CSO. | can guarantee you
Il won't. And it limts themto a four-day tinme
frame that these standards are in effect. So,

it's just a protection for nenbers of the
community, and that's what this docunent does.

It's that last step in the process.
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And it's going to get, as we've heard,
re-eval uated every five years to nake sure that
there's conpliance. And the CSO it doesn't
matter if you violate your long-term control
pl an, you violate the consent decree, they're
going to cone chasing after you. | operated a
utility that was under a federal consent decree,
and | know full well, they don't give you a
br eak.

CHAI RVAN GARD: Any questions for
Bill?

(No response.)

CHAl RVAN GARD: |If you -- excuse ne.
If you want to testify, get a formand sign up.
We don't just take questions fromthe audi ence,
but you're welcone to testify.

MR. RULON: Just a question for Bil
while we're waiting. In that particular case and
in this particular case, EPA attorneys or EPA
w |l be | ooking at whether we're neeting the
standards, and I'ma little confused on what
happens if they're not. |Is there -- like IDEMis

forced to do sonething to help themget in
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conpliance; is that right?

MR BLOMQUI ST: Il --

MR ETZLER: That could be the
out growt h, because if you have nore than four
CSO s, the agency, in conjunction with EPA, is
going to | ook at what can be done. There nay be
fines assessed. They may say you' ve got to add
three nore mles of tunnel in order to limt it.
Because that's why there's that conti nuous
five-year | ook at what's happening w thin your
system - -

MR. RULON:  Uh- huh.

MR ETZLER: -- to determne what is
t he best outcone.

MR RULON: Uh- huh.

MR ETZLER: Wiat this does is when
this is a CSO it says there -- these criteria
that are in place to protect the public so that
they don't enter into the water. And that -- you
know, the criteria change sonewhat as part of
t hat protection standpoint.

MR. RULON: Thank you.

CHAI RVAN GARD: Ms. Hof f mann?
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M5. HOFFMANN:  Yes.

CHAI RVAN GARD: |If you want to add to
your testinony, that's fine, but we do not
question --

MS. HOFFMANN:  Sure.

CHAI RVAN GARD: -- nenbers of the
Conmi ssi on.

M5. HOFFMANN:  And | appreciate the
chance -- and |'ve honestly never gotten up tw ce
at one of these things before, but I just did
want to clear up, it's not bound by the two to
four events. | want to be clear about that. |
asked that very specific question to both
Citizens Energy G oup and IDEM staff. That's not
t he point of conpliance.

It's 97-percent capture of the typical
year event. That was forecasted to be
approximately two or four overfl ow events of
these particular streans, but this is in --
conpliance is not bound to a nmaxi rum nunber of
events.

So, if you're | ooking at the coments we

submtted, that was one of our |argest concerns
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i s understanding how far we've cone in this
process. |'mnot talking about reopening the
consent decree. | understand the trenmendous
amount of work and that Citizens Energy was
handed that late in the gane, and that noving the
goal post for themis not a fair thing to do.

| *' mnot asking for that.

What we're tal king about, though, is that
two and four events, that is nowhere part of
their conpliance. Their conpliance is
specifically 97-percent capture of the typical
year. That was just an estimate. |If we were to
actually bound their conpliance by these maxi num
events, | think the public would think they were
getting what they thought they were getting.

And if their permt was limted to that,
they woul d have to re-evaluate and would have to
take a | ook at where they were. Oherw se, five
years fromnow wll they be in conpliance wth
97-percent capture of that typical storn? Yes,
they will. | bet they will, because they're
going to be in conpliance with it when we're

done.
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So, please don't be confused by the two to
four -- there is no bound to the nunber of
events, and what you're doing is creating a use
designation that is driven by when the event
happens. It does not limt the nunmber of events.
Thank you.

CHAI RVAN GARD: Thank you. | have no
nore cards. |s there anyone else that wants to
testify? Please fill out card first.

(No response.)

CHAl RVAN GARD: Gkay. Thank you.

Any further discussion from nenbers of the
Comm ttee?

DR NIEMEC | just have one quick
question for Bruno or soneone fromIDEM If we
| ook at page 3, which, under (b)(1l), it states
that this requirement for "...(97% capture of
typi cal year CSO volune and an annual average
of two...typical year CSO s wthin...Fal
Creek...and (B)...(95% capture of typical year
CSO vol une and an annual average of four...
typical year CSO s in watersheds other than the

Fall Creek watershed...." Is there sone
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m sunder st andi ng of the wordi ng?

COMW PIGOTT: | think you're asking
whet her or not it's 97 percent, and in addition
to that, two typical CS -- is that what you're
driving at here?

DR NIEMEC. |I'mwondering. It
| ooks like --

COW Pl GOTT: It reads in such a

DR NNEMEC. It looks the way it's
witten that they have to neet both criteria --

COMWM PIGOTT: So, Nancy --

DR NIEMEC. -- that they cannot
exceed --

COW PI GOIT: ' msorry.

DR NNEMEC. -- that they cannot

exceed an annual average of two typical year
CSOs within Fall Creek, and al so they cannot
exceed an annual average of four typical year
CSO s in watersheds other than Fall Creek.

COMW PIGOTT: Now | understand.
Thank you.

DR NNEMEC. That's what it appears
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to state.

COVMWM PIGOIT: Nancy can you help ne
wth the construction of this | anguage? | didn't
wite it, but this is LSA format, and |I' m not
sure --

MS. KING Well, it is, but what this
basically is, is we have gotten coments from
U. S. EPA pertaining to this | anguage, and they
wanted it to nore accurately reflect the | anguage
that was in the consent decree pertaining to the
agreenent. They thought it was nore
instructional as to what that provides.

So, this is |anguage out of the consent
decree. It's not -- it's not neant to add
anything additional. Basically this is a
codi fication of the agreenent within the consent
decree. It does not add anything different or
addi ti onal than what has been approved in the
| egal | y bi ndi ng docunent.

COM PIGOIT: And | think what your
questi on m ght have been also is it appears that
they're both saying it has to be 97-percent

capture --

90




© 00 ~N oo o b~ w N P

NONNN R R R R R R R R R R
w N P O W 0N o U~ W N P O

91

DR NIEM EC. Right.

COMW PIGOTT: =-- and it can be no
nore than two --

DR NIEM EC. Correct.

COMW PIGOTT: -- events in -- and
this is where Jill cones in wth -- the typica
year is the point she's raising. And you' re just
saying that this is --

M5. KING | think it mght actually
al so be, as Bruno nentioned, sort of a construct
of how things are witten fromthe LSA
perspective, that when we added this, which was,
as you know, not part of the original draft as we
put it out there, when we added this, it really
is this concept that we have -- we have stream
reaches in two different sectors. One is the

Fall Creek Watershed and one i s anot her

wat er shed.

DR NI EMEC. Right.

MS. KING So, the 97 percent equals
essentially, you know, the two -- in a typical

year, two overflows, the 95 percent equals

essentially four in a typical year. So, it's --
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one is a sort of a nodifier of the other. |It's
not in addition to that, if that explains it.

DR NIEMEC. Wat |I'msaying is it
seens the way it's witten logically that they
must neet all of these criteria, so that they're
not going to be able to have, let's say, five or
t en.

COMW PIGOTT: | agree that that's
what it says.

M5. KING Well, again, this gets
back to the discussion about typical year.

COW PIGOIT: Right.

M5. KING And so, again, this is --
| i ke anything, the | aw doesn't -- is behind
day-to-day reality. So, this was agreed upon,
and novi ng through the process of devel opi ng
this, you have to set sonething in time;
ot herwi se, you know, we'd be witing these things
in chal k, because you have to -- you have to put
paraneters around things, and that's the
paraneter within the consent decree.

COMW PIGOTT: And that's where the

typical year is an issue that --
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M5. KING  Yes.

COMW PIGOTT: ~-- Jill has raised.
It's critical in the reading of this section.

M5. KING  Yes.

COW PIGOIT: So, that is inportant

to note. It is language that was in the consent
decr ee.

DR NNEMEC. Al right. Wll, it
seened the matter that it brought up was: |Is

t here sone concrete point, sone concrete nunber
of events that wll cause there to be sone
enf orcenent action?

COWM PIGOIT: Right. And that's
where our conpliance team gets together, and we
already do it for the communities that have fully
instituted their long-termcontrol plans. W
bot h conduct i n-person inspections -- we | ook at
whet her or not they've fully inplenented the
pl ans that they said that they would inplenent,
and we | ook at rainfall data and we exam ne the
facts on the ground when we eval uate each and
every community that's inplenenting a long-term

control plan.
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Il will say also, it pays to bear in mnd
that we talk a little bit about sliding backward
here, but we're not at two and four events right
now. We hope to get to that point. And when
t hose events occur, the logic behind it is that
the rainfall event will be so severe that we w |
expect that people should not be in the water
because it's unsafe for themto recreate in the
water at that tine.

And so, that's inportant to note. There
was a logic to this. You know, at that point,
the rainfall events would be such that you
shouldn't be in the water. Today, but -- and
previously, at the inception of negotiations,
even a tenth of an inch of rain, a tenth of an
inch is just what fits -- when the bottom-- the
cenent under your car gets wet, just that little
anount would trigger mllions of gallons of CSO
di schar ges.

So, | understand the idea that we're
worri ed about not achieving the two and four
events, because of the | anguage of two and four

typi cal year events. On the other hand, we're
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working toward that level, but it's not quite
there yet. And we're intent -- and that's why we
have a CSO staff that sits here today -- on
reviewi ng each of these plans, not just as they
go through it, but once they've inplenented it as
wel | .

DR. NIEM EC. Thanks for the
di scussi on. Thanks.

CHAI RVAN GARD: Any ot her questi ons
from nmenbers of the Board?

MR, DAVIDSON: Just a brief one, |
prom se.

| really appreciate the back and forth on
sonme of this, and to Ms. Hof frmann, your first
comment about if you had triplets. Well, I'man
expert. | have triplets.
(Laughter.)

MR DAVIDSON: And then we had
anot her one. And not to nmake any gender
comments, but they're all four girls, so | wsh
there were a perfornmance criteria for how long a
teenage girl could take a shower.

(Laughter.)
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MR, DAVI DSON: The size of the
hairballs, I'll tell you, it's incredible,
because we also live on and own ny own private
septic field, and as |I recall, it's not based on
how many -- whet her you have triplets or not,
it's based on bedroons and bat hroons, and I
remenber candidly sitting down wiwth a county
health official and overbuilding ny system
because we knew the famly was first, and we
overbuilt, because we knew what we had to deal
Wit h.

And | think that's a responsi bl e approach,
and | think that's what we're hearing from
everybody is be responsible. | w sh every
engi neer could build a building to withstand an
F5 storm but if they could, we couldn't afford

tolive in them

So, | appreciate everybody's perspective
and approach, and hopefully -- | love to fish.
Some of you know ne personally. |'ve spent nore

time on the water than nost, and | appreciate
that in Indiana. W're -- it's going to be

better.
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CHAl RMAN GARD: Any furt her
questi ons?
DR ALEXANDROVICH. Are we in

di scussi on?

3

RULON:  Just ny | ast question.

3

ALEXANDROVICH:  Ch, |I'm sorry.

3

RULON: Just a |ast question for
Nancy.
So, we're passing this rule now, but we're

not going to get to the two or four events
until 2025 anyway, so according to what Jill
said, are we in fact -- there's no reason to pass
this for four years? |Is that true?

COW PIGOTT: Well, if you |l ook at
t he federal consent decree, it requires passing
this nine years ago.

M5. KING | only know --

COMW PIGOTT: I n 2007 there was a

year --

M5. KING | can tell you this on
this: This -- these do not becone effective
until full inplenentation, so you're right, there

IS no -- there's no fire burning to adopt this
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now, but I wll tell you this: The |anguage
won't change in four years, so -- it's not going
to -- because unless -- unl ess sonething changes

drastically in terns of the |long-term control
pl an, which would anend the Use Attainability
Anal ysi s.

And agai n, as has been pointed out, all
CSO communities are required to continue to
revi ew, see what el se that can be done. And so,
as it's been stated, it's not the -- it's not the
beginning -- or it's not the end, it's kind of
t he begi nni ng.

So, no, you're not required to. The | aw
establ i shes the CSO wet weat her subcategory, not
this Board. It gives the Board the ability to
put it in place, and the |legally binding
docunents that really control what Ctizens has
to do is the consent decree and their permt.

So, this rule doesn't provide anything
extra beyond that. It's just sonething that is
in our statute that allows the conmmunity to know
what stream reaches may in fact still be inpacted

after inplenentation of a long-termcontrol plan.
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So, fromthat perspective, | guess you could | ook
at it as nore of a notification.

DR. ALEXANDROVI CH: But ny question
is on when this goes -- when it goes into effect.
| don't see anything in the rule that was given
about the date of when it becones effective, so
that's one thing | don't understand.

M5. KING This rule becones
effective 30 days after it goes over to -- this
doesn't have anything to do with the effective
date of this rule. W're not asking you to pass
this now and put sone future effective date on
it, because we can't do that under state |aw

This rul e becones effective 30 days after
it goes -- if it goes through the process, as al

of our rules do, unless we put a date certain at

the top, which you'll see sonetines -- it's kind
of rare -- but normally the standard is 30 days
after it is -- goes over -- after it's approved

by the Governor, it goes to Legislative Services
for publication. That's when it's effective.
But this limted use subcategory is not

available to, in this particular case, G tizens,

99




© 00 ~N oo o b~ w N P

NONNN R R R R R R R R R R
w N P O W 0N o U~ W N P O

100

but anyone who woul d ask for this type of a

rul emaking for their particular comunity is not
avai lable to themand will not be all owed until
full inplenentation, and those type of -- and
what constitutes that are part of what our CSO
folks in the water program| ook at, and agai n,
that is something based within the consent decree
as well as their permt.

DR ALEXANDROVI CH: Ckay. So,
essentially -- I'"'mnot -- nowthat we're getting
overflows, a lot of overflows, | don't know how
many, so they are in violation of our existing
wat er quality standards, but once they
impl ement -- fully inplenent the control -- their
| ong-term control plan, and if they have
overflows and they can say, "Wll, okay. W neet
this, so we're not in violation of our permts,"”
is that -- am | understanding that correctly?

COW PIGOTT: The --

M5. KING The permt itself as well
as what is contained within the consent decree,
those are what control what a violation is or is

not, so yes --
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DR ALEXANDROVI CH.  Okay.

M5. KING -- to that extent, that's
correct.

CHAI RVAN GARD: Any further
questi ons?

(No response.)

CHAl RVAN GARD: This gives you all an
i dea of the discussions we had when we passed
this legislation. | renenber clearly com ng up
wth that 97 percent, which we called the --

COMWM PI GOTT: Needed curve.

CHAI RVAN GARD: -- needed curve, the
poi nt at which additional npbney doesn't achieve
much environnental benefit. W won't do that
agai n.

Ckay. |If there are no other speakers and
the Board has no ot her questions, the hearing is
concl uded.

The Board will now consider final adoption
of anmendnents to rules at 326 I AC 2-1-3.1 and the
new rule at 2-1-11.5 regardi ng the CSO Wt
Weat her Limted Use Designation for the City of

| ndi anapol i s.
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Is there any further Board di scussi on?

DR. ALEXANDROVI CH: | guess | have
one comrent .

CHAI RVAN GARD: Ckay.

DR.  ALEXANDROVI CH: | think it would
be good for both IDEM and Citizens, in the next
five years, when a Use Attainability Analysis is
drawn up and subnmitted, that it be open for
public comrent, another set of eyes to | ook at
t he data, another set of data that you guys m ght
not even be aware of. So, | think it would be --
| highly reconmmend and push you guys to think
about doing that, to opening it up to the public
and nmaki ng them part of the process as well.

COW PI GOIT: (Nodded head yes.)

DR. ALEXANDROVI CH: Thank you.

CHAI RVAN GARD: Any ot her -- any
ot her comments or questions?

(No response.)

CHAI RMAN GARD: Ckay. | need a
notion to final adopt the rules as presented. |Is
there a notion?

MR ETZLER: So noved.
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CHAI RVAN GARD: |s there a second?

MS. COLLI ER  Second.

CHAI RMAN GARD: This will be a
roll-call vote.

Dr. Niemec?

DR. NI EM EC.  Yes.

CHAI RVAN GARD: Ms. Collier?

M5. COLLI ER  Yes.

CHAl RVAN GARD: M. Rul on?

MR RULON: No.

CHAI RVAN GARD: M. Davi dson?

MR. DAVI DSON:  Yes.

CHAI RVAN GARD: Ms. Nel son?

M5. NELSON:  Yes.

CHAl RVAN GARD: M. G| son?

MR G LSON: Yes.

CHAl RVAN GARD: M. Schul er?

MR, SCHULER  Yes.

CHAI RVAN GARD: M. Horn?

MR HORN: Yes.

CHAI RVAN GARD: Dr. Al exandrovich?

DR ALEXANDROVI CH  Yes.

CHAI RVAN GARD: M. Etzler?
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MR ETZLER  Yes.
CHAI RVAN GARD: M. dark has left.
M. Wasky?
MR WASKY: Yes.
CHAI RVAN GARD: And the Chair votes
aye.
MS. VALI QUETT: Chair, nmy nane was
not call ed.
CHAI RMAN GARD: OCh, |I'msorry. It's
not on here. How do you vote, M. Valiquett?
MS. VALI QUETT:  Yes.
CHAI RVAN GARD: Twel ve yeses, one no.
The rul e i s adopt ed.
Sorry about that.
MS. VALI QUETT: That's okay.
CHAI RMAN GARD:  Sonet hi ng happened.
At the Novenber neeting, the Board was
presented with a citizen petition regarding the
potenti al adoption of the 2012 recreati onal water
quality criteria. |DEMwas tasked with revi ew ng
the petition to be sure it neets the statutory
requi rements under 1C 13-14-8.5 -- or 8-5.

Nancy King will address the statutory

104
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requi rements, and then the Board shall determ ne
whet her the petition has nerit and discuss the
next step.

Nancy?

MS5. KING Thank you, Chairman Gard.

We went through this last tinme, but | just
basically wanted to provide you with the
information that we were asked to | ook at, which
is the verification of the nunber of signatures,
whi ch does neet the statutory requirenents under
13-14-8-5, as well as the fact that we have not
had a hearing on this within the previous six
nmont hs, which is another of the requirenents.

So, if you have any questi ons about the

process or anything, |'m so happy to answer that.
CHAI RMAN GARD:  Well, I'Il ask after
we get through this next part. |IDEMs Ofice of

Legal Counsel has determ ned that the petition
was signed by at | east 200 people and the
proposal is supported by a statenent of reasons.
Additionally, the Departnent has not held a
hearing in the prior six nonths to Novenber 2019,

when the petition was presented to the Board.
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Therefore, what the Board nust determ ne
today is whet her the proposal neets the not
plainly devoid of nerit standard. |[If that
standard is net in the eyes of the Board, the |aw
requires that we give notice and hold a hearing
on the proposal. The purpose of the hearing
woul d be for the Board to receive testinony on
t he proposal and decide what, if any, action
shoul d be taken.

At this time, is there Board di scussi on?

(No response.)

CHAI RVAN GARD: You know, | guess

|'m-- | think that it is not plainly devoid of
nerit. | think it does have nerit for

di scussion. |Is there anyone that di sagrees wth
t hat ?

(No response.)
CHAlI RVAN GARD:  Per haps we shoul d
have a formal notion for the record.
MR RULON: So noved.
MR, DAVI DSON:  Second.
CHAI RMAN GARD: All in favor, say

aye.
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HORN: Aye.
NELSON:  Aye.
ALEXANDROVI CH:  Aye.
COLLI ER  Aye.
ETZLER  Aye.
RULON:. Aye.
VALI QUETT: Aye.
NI EM EC. Aye.
G LSON:  Aye.
WASKY:  Aye.
DAVI DSON:  Aye.

2333533035 3

SCHULER:  Aye.
CHAl RVAN GARD: Aye.
Opposed, nay.
(No response.)
CHAI RVAN GARD: Ckay. The Board has
determned that it is not plainly devoid of
merit.

Nancy, this is where | wanted to ask you a
question. |If we want to have a conmmittee to | ook
at this, do we appoint a conmttee now? Do we
wait until our April neeting? Do we give the

Board Chairnman the ability to forma commttee?
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What -- how should this be approached?

MS. KING Well, the good news is
there's no real strictures on how you have to do
it or how you nmay want to do it. As you know,
several of you are new to the Board, but in
various instances there have been a nunber of
ways to do it. | think usually what has happened
when the Board determ nes to have a hearing, the
first thing you decide -- because that's kind of
the first step. You have a hearing on the nerits
of the concept in general.

CHAl RVAN GARD:  Ckay.

M5. KING At least that's how we've
done it in the past. You have a hearing on the
nmerits of the concept in general, you know, folks
who want to get up and talk, folks who have an
issue with it get up and talk. And then, if |
recall correctly -- and actually Bill nay
renenber, because he was part of one of our nore
recent citizen's petitions once and it kind of
went this way.

You know, you decide if you want to have a

hearing within the real mof a Board neeting or,
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again, if it's nore of a |localized i ssue, we have
had -- held hearings outside of the Board
neetings, in locales where it was nore pertinent,
and then we had a Board nenber actually be the
hearing officer.

And then they would -- the nenber reported
back to this Board related to -- and the Board
t hen subsequently deci ded what nakes sense as to
how to nmove forward with the rul enaki ng, and that
was a while back, so | don't renenber what
actual l y happened t here.

But basically froma process standpoint,
if the Board votes to have a hearing, you decide
when that would be. It could be at the next
Board neeting. And then the discussions after
t hat hearing mght be, "Well, it seens that we
have sonme basic di sagreenents and a work group
m ght be a good idea,"” to figure out --

CHAl RVAN GARD:  Ckay.

M5. KING -- if a rule can be done
and what that mght look like. So, it's pretty
open ended and it's kind of an iterative process,

but those are sone of the paths we've taken in
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the past for that. So, hopefully that hel ps kind
of informyou on how you m ght want to nove
forward. But generally the --

CHAI RVAN GARD: Ckay.

M5. KING -- determnation of a
hearing is kind of the first step.

CHAI RVAN GARD: The previ ous ones
were kind of -- the process is kind of com ng
back to me now So, | think if -- unless the
Board nmenbers di sapprove, | would suggest having
a hearing at the next Board neeting. | don't
thi nk we have any real, real heavy stuff at the
next Board neeting, and have the hearing and hear
fromthe people that brought the petition. M
feeling is that even though the petition was
brought by communities in the northern half of
the state, this would have statew de application.

M5. KING Yes, | agree.

CHAI RVAN GARD: So, | think Central
I ndiana is a fine place to have a hearing. |
woul d encour age those peopl e that brought the
petition to organi ze your presentation and --

wth a few speakers and don't have a dozen people
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standi ng up saying the sanme thing. | don't think
that's an approach that would lend itself --

M5. KING If it's the Board's w |
for us to have it at the next Board neeting, we
w il public notice that hearing |i ke we do ot her
heari ngs --

CHAI RVAN GARD: Uh- huh.

M5. KING -- in the Register. W
wll also have it on our Wb site, which is a
little nore probably well read than the Register
these days. | don't know.

CHAl RVAN GARD: |Is that okay wth the
Board nenbers, to have the hearing at the next
Board neeti ng?

MR. RULON: One question: WII
Bruno's teamthen -- that's a great process. |
was just wondering who's going to tell us the net
effect of the proposal.

CHAl RMAN GARD: Well, | think that's
where we go into probably the committee.

MR RULON: Okay. Actually --

M5. KING Well, | can tell you that

IDEMw || be prepared to al so speak at that
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hearing --

MR, RULON: Ckay.

M5. KING -- because we're the ones
who woul d have to inplenment that. And you're

right, you need to have --

MR RULON:. | wanted to give you --
M5. KING ~-- the understanding --
MR, RULON: -- notice that we want

you to speak.

MS. KING Yeah, you need to have the
under st andi ng of what the regul atory agency - -

CHAl RVAN GARD: R ght .

M5. KING ~-- what they believe the
i npact of that will be, soit's -- it gives the
Board a nore full picture so that you can deci de
how to nove forward with what you' ve heard.

CHAl RVAN GARD: Well, and if |'m not
incorrect, | think that, for instance,
envi ronnental groups woul d al so have the
opportunity to testify.

MS. KING Everyone who wants to
testify on this is certainly allowed. That's the

poi nt of publicly noticing it and havi ng everyone
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who's I nterested cone and provide their
per spective on it.

CHAI RVAN GARD: Ckay.

DR. ALEXANDROVICH. As a matter of
interest, Madam Chair, there is a discussion of
the 2012 water quality standards in the Ctizens
Use Attai nnent Analysis, so we mght want to | ook
at that --

CHAI RVAN GARD: Ckay.

DR. ALEXANDROVI CH: -- agai n, because
it does conpare our current standards to the
alternati ve standards.

CHAl RMVAN GARD: R ght .

Ckay. If you'll nmke sure that that is
advertised, and we will --

M5. KING Yes, we wll.

CHAl RVAN GARD: -- have it at the
next Board neeti ng.

| guess | need a notion to -- to hold a
heari ng at the next Board neeting.

MR, DAVI DSON: So noved.

CHAI RVAN GARD: |Is there a second?

MS. NELSON:  Second.
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aye.

hearing at the next

CHAl RVAN GARD: Al

HORN:  Aye.

NELSON:  Aye.
AL EXANDROVI CH

COLLI ER  Aye.

ETZLER  Aye.
RULON:  Aye.
VALI QUETT: Aye.
Nl EM EC.  Aye.
G LSON: Aye.
WASKY:  Aye.

DAVI DSON:  Aye.

> 2333533035 3

SCHULER:  Aye.
Aye.

Opposed, nay.
(No response.)

CHAI RVAN GARD:

This is an open forum

Ve wi |

in favor, say

Aye.

have t he

Board neeti ng.

Does anybody w sh

to address the Board today on any subject that

hasn' t

al ready been brought up?

(No response.)
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CHAI RVAN GARD: Gkay. The next
nmeeti ng of the Environnental Rules Board is
tentatively set for April the 8th, 2020 at 1:30
i n Conference Room A of this building. Then the
public hearing -- the neeting date is tentative
and subject to closure. W'Il|l keep everybody
updated, but | doubt that it wll change.

Motion to adjourn?

DR N EMEC  So noved.

MR, RULON: Second.

CHAl RVAN GARD: All in favor, say
aye.

HORN:  Aye.

NELSON:  Aye.
ALEXANDROVI CH:  Aye.
COLLI ER  Aye.
ETZLER  Aye.

RULON:. Aye.

VALI QUETT: Aye.

Nl EM EC.  Aye.

G LSON:  Aye.

WASKY:  Aye.

22383923530 3

DAVI DSON:  Aye.
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M5. SCHULER:  Aye.
CHAI RVAN GARD: Aye.

Opposed, nay.

(No response.)

CHAl RVAN GARD: W ar e adj our ned.

Ther eupon, the proceedi ngs of
January 8, 2020 were concl uded
at 3:24 o'clock p. m
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CERTI FI CATE
I, Lindy L. Meyer, Jr., the undersigned
Court Reporter and Notary Public residing in the
City of Shel byville, Shel by County, I|ndiana, do
hereby certify that the foregoing is a true and
correct transcript of the proceedi ngs taken by ne
on Wednesday, January 8, 2020 in this matter and

transcri bed by ne.

Li ndy L. Meyer, Jr.
Notary Public in and

for the State of | ndi ana.

My Conmmi ssion expires August 26, 2024.
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